XX THEDEAL MONDAY NOVEMBER 3 2003

ROUNDTABLE:

ROUNDTABLE:

THE M&A MARKET

TODAY AND

TOMORROW

THE PANELISTS

Alan G. Berkshire Esq.
Senior Vice President,
General Counsel

Nuveen Investments, Inc.

Stephen Fraidin
Partner

Kirkland & Ellis LLP
Moderator

Steven Golub
Managing Director
Lazard, Freres & Co.

E. Robert Lupone Esq.
Vice President,

General Counsel

Siemens Corporation

William H. Strong
: Vice Chairman,

- Investment Banking
Morgan Stanley

Paul Verbinnen
President
Citigate Sard Verbinnen

SPONSORED BY KIRKLAND & ELLIS

As the dust settles from the fallout of the dot-com bust, the subsequent

market downturn, and the new corporate governance rules, the mergers

and acquisitions market begins to re-emerge. The law firm of Kirkland &

Ellis LLP invited a group of investment banking, legal, and reputation

— and the challenges — will be in the new environment.

Q. What’s your sense of the mergers and acquisitions
environment right now?

William Strong: It’s clearly picking up. Eatlier in the year,
in the space of about one week, I received four calls from
CEQ:s saying they’ve been cutting costs for two or three years
and they've cut all they can. They now needed to look at
horizontal combinations where they wouldn’t necessarily
grow the top line, but they’d have the ability to create ad-
ditional synergies by eliminating more costs and meaning-
fully growing the bottom line.

Those kinds of discussions are increasing, and as we all
know, there is often a three-to-nine-month lag from con-
versation to consummation of transactions.

Paul Verbinnen: People
are kicking tires. We're seeing
a lot of private equity groups
with money looking to pick
off some smaller deals where
the big strategic buyers aren’t
ready to go. I wouldn’t say
M&A is poised for a great takeoff, but some big sectors —
pharma, telecom and natural resources — are ripe for con-
solidation. We’re optimistic, but see activity kicking in more
in 2004 than in the balance of this year.

Alan Berkshire: In our business, there continues to be a
fair amount of activity. It’s not what it was a couple of years
ago; it has its ups and downs. My impression is that there’s
always quite a bit for sale, but there isn’t always a lot to buy,
which is a different issue.

Steven Golub: Clients are not pursuing meaningful di-
versifying transactions. They’re not looking to go from mak-
ing widgets to getting into the music business or something
like that. They’re sticking to their knitting.

E. Robert Lupone: Given the size and breadth of our
company, we typically are engaged in M&A activity on a
continual basis. Our company has gone through a series of
significant divestitures and acquisitions over the last 12 to 18
months to strengthen our portfolio both in Europe and the

U.s.

Q. Private equity firms currently have money, and the
limited partner investors want some action for the man-
agement fees they pay. There’s a lot of pressure on the
funds to do deals. What will be the impact of this in the

next year?

Strong: Where private equity firms are interested, pricing
has gone up. Returns, therefore, by definition have come
down, and we’ve seen situations where the pro forma re-
turns would be in the high teens. Who would have thought
of that six, seven years ago?

We've also seen larger firms for the first time express a
willingness to be in less-than-control positions if they think
the returns are going to be sufficient. You'll see them buying
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trust convertible preferreds or similar securities when they
can get a healthy dividend and the upside on the equity.
There’s also geographic expansion. Private equity firms
have discovered Europe, Eastern Europe in particular. So, |
think that will get even more active in 2004 as we gain con-
fidence that equity prices will go up and the firms see the abil-
ity to exit relatively quickly and get a nice return on capital.

Q. What industries might be consolidating in the next
couple of years?

Golub: You're seeing quite a bit of consolidation in retail
in the UK., and that should continue. You're also seeing
utility assets being sold, which I think will continue as well.
And, as we go through cycles,
we'll see some financial insti-
tutions consolidate.

Verbinnen: [I've already
mentioned pharma, where |
think you’ll see more cross-
over between traditional
pharma and biotech. Pharma companies are also looking to
buy pipeline, oftentimes at early-stages of development.
There’s still a lot to be done in natural resources, insurance
and financial services — and clearly telecom is another area.

Q. It sounds as if much of the consolidation is for cost
savings purposes. How about strategic combinations?

Golub: I don’t think you're going to see multi-industry
companies merge just to have more legs. What you’ll see
the multi-industry companies doing is asking, ‘How do I al-
locate my capital best within a portfolio.” You can see some
changes in portfolios, but I think that will be the focus.

Verbinnen: There are very few companies whose man-
agements can get away with moving into new areas and
not have their investors punish them right now. If you’re
going into something you know and you’ve proven you can
manage it, people will accept that. But, branching out and
becoming a conglomerate is not something investors will
reward.

Q. Can something be done in the legal arena to spur MGA
activity? For example, is antitrust regulation too elaborate?

Lupone: One of the concerns many general counsels
have is that traditionally, everybody has been focusing on ad-
dressing U.S. and E.U. antitrust regimes as part of their
M&A activities. But, now many other countries are starting
to put in place their own regimes and you could have a trans-
action where, theoretically, you have to make antitrust fil-
ings in many countries and wait to close until all those wait-
ing periods expire or the reviews are completed. That creates
a potential problem if, as is being predicted here, there will
be more worldwide M&A deals.
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Q. Let’s talk about corporate governance and the
legislation enacted in response to recent problems in
that area. How does this issue impact M&A now and
going forward?

Golub: When you look at the emphasis on corpo-
rate governance now, it’s brought about some very fun-
damental changes in the way business is taking place
today. There’s focus on internal operations, improving
margins, and the internal controls concerning revenue
recognition. This has made it harder to get deals done
because you have more due diligence being done, more
focus on the audits and all that entails. It is a change in
our landscape that will be with us going forward.

Strong: Clients spend more time on due diligence,
not only the substance of it, but also documenting that
they've done it. Independent directors are taking a more
active role in M&A, to the point where we're seeing
special committees pop up on situations where there’s
no inherent conflict, simply so the independent direc-
tors can have a record that they’ve
looked at it from their own per-
spective including retaining their
own legal and investment banking
advisors. It has slowed the process
down. This is a new way of doing
business, a more transparent way of
conducting the M&A process.

Berkshire: From the acquirer’s
perspective, it has changed the
game in the sense of increasing the
amount of due diligence, whether
it’s a public or private target. Al-
though a private company isn’t
subject to a lot of the new rules and
so you aren’t that concerned about
compliance, private environments
often lead to the kind of relationships that give one
concern. It’s more that you want to really understand
what’s going on, what they’ve been doing, and you
want to know that before they become part of you. No
one wants to be surprised. A lot of the focus on gover-
nance matters has been less about traditional conflict of
interest, and more about whether somebody was mind-
ing the store. This is not a temporary phenomenon.
[£'ll be more long lasting.

Verbinnen: Boards are asking questions that, from
my perspective, are helpful. They’re more concerned
about reputational issues, and they’re questioning the
CEO and management to make sure there’s legal com-
pliance and asking ‘How does this look? How do in-
vestors view us?

There’s obviously more demand from investors to
talk to lead directors and others. So, there’s much more
sensitivity about the softer reputational issues at the
board level because they understand how that can blow
up and impact the company.

Lupone: Based on my experience working with var-
ious companies on M&A matters, there appears to be
more stringent M&A review procedures now, and
there’s more of an emphasis on risk management from
both the legal and the business sides. There are more
demands from senior management and boards to con-
sider various aspects of the deal, to do more analysis
before they make decisions. People are just generally
more cautious and prudent about every aspect of a
transaction.

Q. What is the reaction of foreign companies to
what’s been happening in the United States in terms
of governance issues?
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Strong: It is new to them. They don’t quite under-
stand all of it. But, [ would say for foreign or U.S. cor-
porations, the focus on governance has made some of
the conversations longer and more complex. [ don’t
think it’s been a material impediment to getting trans-
actions done or to have discussions initiated. It’s an-
other step we’ve had to add to the checklist.

Golub: If you went back in history to the SEC reg-
ulations issued under the Foreign Corrupt Practices Act
in the late 1970s, there was the same kind of hue and
cry at the beginning. Eventually, people learned to deal
with it, and I think we’ll see the same thing here.

Q. Because of the development of poison pills, state
takeover laws, and maybe cultural issues, there have
been few hostile takeovers lately. Also, there haven’t
been investor-generated actions like those of Boone
Pickens, Carl Icahn and Asher Edelman. Will we
see hostile takeover bids or investor-generated trans-
actions again?

Strong: You're going to see them, but primarily where
it is a strategic imperative for the acquirer to get the
transaction done. The marketplace and investors have
become sophisticated enough to not look down on those
transactions. By the same token, they should not be en-
tered into lightly. As for investor-initiated activity, it’s
less likely because people are focused on synergies.

Golub: You will see hostile bids going forward. 1
think as long as your transaction makes strategic sense,
you will be willing to do it. Why aren’t there so many
today? Probably because as you look at public market
values and where stocks are trading today, maybe
they’re a little ahead of where the economy and earn-
ings are and, therefore, your P/E’s today have higher
multiples. And, as you have higher multiples, that’s the
best defense against a hostile.

Verbinnen: With the significant changes we’ve seen
in governance practices, the classic avenue for most of
the 1980s-style raiders — which was to agitate over gov-
ernance as a path to a takeover — is going away. At-
tacking companies for bad governance will presumably
become more difficult. But you'll still see investor-led
fights where there are significant differences of opinion
over strategic direction and the best means of maxi-
mizing value near and long term.

Lupone: A key issue for strategic buyers is if you do
a hostile deal, what happens post-integration? There’s
a massive risk that you'll lose key employees and key
senior management. If you don’t have their buy-in, how
do you handle the post-closing integration, how do you
achieve the business goals and synergies that you are
targeting to make the deal work? In an economy where
intellectual assets and human assets are becoming para-
mount, that’s really a compelling issue to overcome.
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Q. How do you deal with the people issues in
acquisitions?

Berkshire: In our industry, it’s not an overstatement
to say people are the main asset, often almost the only
asset in one sense. Things like culture, a business plan
both sides agree on, and ongoing incentives in what-
ever form are often the key issues to the transaction.

In most of the transactions we've done or consid-
ered, those arrangements really were more important in
the end than a lot of the specific structural machina-
tions of the deal. If you don’t have compatible cultures
and agreement on the business plan, there’s no way to
make it work. There’s no sense doing a deal, no matter
how good someone objectively might think the price is,
in a people business if there will be different views on
how to proceed afterward.

Strong: It seems to be most successful when com-
panies do two things: they pick the best person for the
top job, no matter which company he or she comes
from, and they do it very quickly. You
take a little risk in making the decision
quickly, but that’s much better than let-
ting some of your best players opt out be-
cause they don’t know their future.

l-l_i

Q. Does anyone have any final remarks
about M&EA?

Golub: M&A is a fundamental and
essential element of sound business prac-
tice. While M&A activity ebbs and flows
based on macroeconomic conditions, the
desire for companies to enhance their
value — via strategic combinations, bolt-
on acquisitions or sales of assets — will
never evaporate. In fact, with expecta-
tions for a global economic recovery, we believe that
demand for independent, trusted, experienced advisors
will increase.

Strong: The vast majority of transactions for pub-
licly-traded companies will be in their existing lines of
business. Very few diversifying transactions will occur.

-Length of time to complete transactions including
the courtship period will continue to increase. This
trend has been around for a number of years, but the
trend will continue.

-As inexpensive labor primarily from Asia continues
to cause U.S.-based jobs to move offshore, U.S. com-
panies will be increasingly forced to do only what they
do best and what they do the least expensively. All
other functions will be moved offshore.

-Unsolicited deals will continue to occur, but price
will determine the outcome in the dominate majority.
That is, anti-takeover technology has progressed to
such a point that it can prevent, in the U.S., virtually
any deal that directors of the target do not wish to see
happen.

Stephen Fraidin: Thank you all for participating in
this discussion. Your insights have been very valuable.

Kirkland & Ellis LLP has been called upon to handle
complicated corporate, litigation, intellectual property,
bankruptcy, tax, and counseling matters for major
national and international clients engaged in industries
as varied as manufacturing, transportation, telecommu-
nications, private equity/venture capital, pharmaceuti-
cal, technology, energy, health care, real estate, chemi-
cals, food products, finance, insurance, e-commerce,
advertising, and accounting.



