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I
T IS NOT OFTEN THAT THE NATION’S high-
est court completely repudiates a federal agency’s 
long-standing view of its authority. Yet that is exactly 
what occurred when the Supreme Court, in late April 
of this year, issued its unanimous decision in AMG 

Capital Management, Inc. v. FTC,1 bringing an end to 
decades of case law embracing the Federal Trade Commis-
sion’s long-standing interpretation of Section 13(b) of the 
FTC Act. That provision, adopted by Congress in 1973, 
authorizes the FTC in certain circumstances to seek prelimi-
nary and permanent injunctions in federal court, but makes 
no mention of monetary remedies. Since the 1980s, how-
ever, the FTC has been invoking Section 13(b) as authority 
to seek and recover equitable monetary relief, such as resti-
tution based on alleged consumer harm and disgorgement 
of alleged illicit profits. In the intervening years, the Com-
mission came to rely on Section 13(b) as its principal vehicle 
for obtaining monetary relief in both consumer protection 
and antitrust cases. Through a combination of settlements 
and court judgments, over the years the agency has collected 
billions of dollars from corporate and individual defendants, 
citing to Section 13(b) as the sole basis for relief. 

The collapse of the FTC’s Section 13(b) program is a 
modern-day legal spectacle to which the authors and the 
readers of this publication have had a front-row seat. In 
2013, we argued before the Ninth Circuit in FTC v. Com-
merce Planet, Inc.,2 that the plain text and legislative history 
of Section 13(b) support one conclusion—that the provi-
sion authorizes injunctive relief only. The Ninth Circuit dis-
agreed. “Although this provision mentions only injunctive 
relief,” the court’s 2016 decision held, “it also empowers dis-
trict courts to grant ‘any ancillary relief necessary to accom-
plish complete justice,’ including restitution.”3 

The Ninth Circuit’s ruling in Commerce Planet was not 
an outlier. At that point in time, seven other circuits had 
held that Section 13(b) authorized the FTC to seek and 
obtain monetary relief in connection with requests for an 
injunction, and no court of appeals had ruled otherwise.4 A 
former Director of the FTC’s Bureau of Consumer Protec-
tion and advocate for a broad interpretation of the agency’s 
Section 13(b) authority published an article in the Fall 2016 
issue of Antitrust in which he summarized the uniform 
string of appellate rulings favoring the FTC’s position and 
predicted that the law “is not going to change.”5 Even the 
title of that article signaled the view that critics hoping to 
establish limits on the FTC’s authority were fighting a lost 
cause. 

We expressed a contrary view in the Spring 2018 issue of 
Antitrust, noting the strained statutory reading required 
by the Commission’s position, and that the Supreme Court’s 
2017 ruling in Kokesh v. SEC 6 raised questions about the 
SEC’s disgorgement authority that arguably could be 
extended to the FTC.7 

The next shoe to drop following Kokesh came later in 
2018 when Ninth Circuit Judge Diarmuid O’Scannlain 
took the unusual step of writing a “special concurrence” to 
his own majority opinion in FTC v. AMG Capital Man-
agement, LLC.8 In that opinion, Judge O’Scannlain, joined 
by another member of the panel, recognized that Commerce 
Planet was controlling circuit authority on the Section 13(b) 
issue, but nonetheless advocated that the Ninth Circuit 
reconsider that ruling en banc, suggesting that decisions 
upholding the FTC’s monetary relief authority reflected “an 
impermissible exercise of judicial creativity” that “contra-
venes the basic separation-of-powers principle.”9 

The Ninth Circuit declined the invitation to reconsider 
Commerce Planet, but in 2019 the Seventh Circuit in FTC 
v. Credit Bureau Center10 picked up where Judge O’Scann-
lain left off, becoming the first federal appeals court to rule 
against the FTC on this issue, consciously departing from 
the “consensus view” of its “sister circuits,”11 and thereby 
setting up the circuit split that would lead to the Supreme 
Court agreeing to hear the issue.12

The Supreme Court’s unanimous reversal is a stunning 
legal development, but the focus of this article is less on how 
we got to this point and more on what happens next. After 
exploring a bit further the run-up to AMG and the decision 
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itself, the balance of the article offers thoughts on how this 
decision may impact pending FTC enforcement actions and 
the agency’s future enforcement strategies, and what may 
come of the FTC’s calls for new congressional action to sup-
plement the agency’s remedial powers in the wake of AMG. 

The Rise and Fall of the FTC’s Use of Section 13(b) 
to Obtain Monetary Remedies
After the FTC began asserting that the words “permanent 
injunction” in Section 13(b) authorized the agency to obtain 
equitable monetary remedies, such as disgorgement and resti-
tution, the issue filtered its way up through the courts, and the 
agency had tremendous success defending its position. The 
Seventh Circuit’s 1989 decision in FTC v. Amy Travel Services, 
Inc.,13 was the first appellate ruling to confront the issue, and 
the court embraced the FTC’s broad interpretation of its stat-
utory authority.14 In time, seven other circuits would join suit. 
By the late 1990s, Section 13(b) became the primary mecha-
nism by which the Commission obtained monetary relief in 
cases not involving enforcement of existing orders or rules. 

The first sign that the FTC’s position on Section 13(b) 
might be in jeopardy came with the Supreme Court’s 2017 
Kokesh decision. In that case, the Court held that disgorge-
ment obtained by the SEC constitutes a “penalty” subject 
to a five-year statute of limitations under 28 U.S.C. § 2462 
when the agency acts pursuant to statutory provisions simi-
lar to Section 13(b) of the FTC Act.15 Although the holding 
in Kokesh was limited to the SEC and involved a statute of 
limitations question, the fact that the Court held that the 
SEC’s disgorgement remedy constituted a “penalty” signaled 
that disgorgement may not be available to agencies seeking 
equitable relief, given that the Court had previously held 
that a court in equity may not enforce a “civil penalty.”16

Shortly after Kokesh was decided, the defendants in AMG 
filed a brief with the Ninth Circuit citing the decision in sup-
port of their challenge to a $1.3 billion monetary judgment 
that the FTC obtained under Section 13(b). The AMG case 
concerned payday loan practices, and the FTC obtained this 
relief as restitution for the alleged consumer harm caused by 
the defendants’ “unfair or deceptive practices.”17 The AMG 
defendants urged the Ninth Circuit to reconsider “[t] he avail-
ability of monetary awards under Section 13(b)—regardless 
whether a court labels them ‘damages’ or ‘equitable restitu-
tion,’” and to apply the reasoning from Kokesh to “determine 
whether the FTC improperly uses Section 13(b) to pursue 
penal monetary relief under the guise of equitable authori-
ty.”18 As noted above, the panel declined to do so, as it was 
bound by the earlier Ninth Circuit Commerce Planet decision, 
but Judges O’Scannlain and Bea penned a special concur-
rence criticizing the basis of Commerce Planet and calling for 
en banc review.19 After the Ninth Circuit declined en banc 
review, AMG filed a petition for certiorari. 

Shortly thereafter, in August 2019, the Seventh Circuit in 
Credit Bureau reversed its heavily cited Amy Travel decision, 
becoming the first federal circuit court to hold that the FTC 

cannot obtain monetary relief under Section 13(b), and 
the court vacated a $5.26 million judgment in favor of the 
Commission.20 After en banc review was denied, the FTC 
sought certiorari. 

The Supreme Court granted certiorari in both AMG and 
Credit Bureau in July 2020. The Court subsequently vacated 
its grant of certiorari in Credit Bureau, leaving AMG as the 
vehicle through which it would address the scope of the 
FTC’s Section 13(b) remedial authority. 

In September 2020, the Third Circuit, in a pharmaceu-
tical antitrust case, followed the Seventh Circuit’s holding 
and vacated a $448 million judgment obtained by the FTC 
under Section 13(b), expanding the circuit split.21 

The Court heard oral argument in AMG on January 13, 
2021. 

The AMG Decision
On April 22, 2021, a unanimous Supreme Court held that 
Section 13(b) does not authorize the FTC to seek—or a 
court to award—equitable monetary relief such as resti-
tution or disgorgement.22 The Court rejected the FTC’s 
interpretation of the statute’s reference to obtaining a “per-
manent injunction” and concluded that an “injunction” 
is not the same as an award of equitable monetary relief. 
Instead, the Court held that Section 13(b)’s language and 
structure indicate that the statute’s reference to “permanent 
injunction” refers to “prospective, not retrospective” relief to 
“stop[] seemingly unfair practices from taking place while 
the Commission determines their lawfulness” in an admin-
istrative proceeding.23 

The Court cited the structure of the FTC Act more broadly 
as corroboration for its conclusion. The Court explained 
that Congress would not have subsequently enacted other 
provisions in the FTC Act that explicitly authorize “con-
ditioned and limited monetary relief ” (namely, Sections 5 
and 19 of the FTC Act, which impose, among other things, 
higher standards of proof and a statute of limitations) if the 
Act already allowed the FTC to “obtain that same monetary 
relief and more” without limits via Section 13(b).24 

These structural concerns were previewed during the oral 
argument. Justice Gorsuch expressed the Court’s “core con-
cern” that the FTC’s interpretation of Section 13(b) “ren-
der[ed] those protections [of Section 19] superfluous” and 
provided the Commission with “very little incentive . . . to 
ever comply with them.”25 Justice Kavanaugh characterized 
the crux of the case as one of “separation of powers,” inso-
far as the Commission had “stretch[ed] the statutory lan-
guage” such that it had resulted in a “transfer of power from 
Congress to the Executive Branch.”26 Justice Breyer likewise 
noted during argument that the FTC had initially indicated 
it would “only use [Section 13(b) to obtain monetary relief ] 
in exceptional cases” but had instead proceeded to use it 
with “great frequency,” creating a regime under which com-
panies are “hit . . . with bad damages” before their conduct 
is even found to be in violation of the FTC Act.27 
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The Court’s opinion addressed two principal FTC coun-
terarguments. First, the Commission argued that prior 
Supreme Court precedent—Porter v. Warner Holding Co.28 
and Mitchell v. Robert DeMario Jewelry, Inc.29—“set forth a 
universal rule of interpretation” that “the traditional equita-
ble authority to grant an injunction includes the power to 
grant restorative monetary remedies.”30 Second, the agency 
argued using Section 13(b) to obtain monetary relief is of 
“policy-related importance” because it keeps wrongdoers 
from retaining “profits earned at the unjustified expense 
of consumers.”31 The Court rejected both arguments. In 
response to the first point, the Court distinguished Porter 
and Mitchell, which involved different statutes. It noted that 
both decisions had analyzed the relevant statutes and, unlike 
here, did not find evidence that Congress had expressly or 
impliedly precluded a court from ordering restitution in the 
exercise of its equity jurisdiction.32 With regard to the policy 
import of using Section 13(b) to seek monetary remedies, 
the Court pointed out that the Commission still had avail-
able avenues for obtaining restitution, referring to Sections 
5 and 19 of the FTC Act, and that the Commission had 
the option of “ask[ing] Congress to grant it further remedial 
authority.”33 

Accordingly, the Court reversed and remanded the case 
for further proceedings.

The Impact of the AMG Decision on Pending 
Section 13(b) Cases
At the time AMG was decided, the Commission was a plain-
tiff in more than forty cases seeking monetary remedies 
pursuant to Section 13(b). How these pending matters are 
impacted by AMG will naturally vary, depending upon the 
strategies and positions taken by the parties and rulings by 
the presiding courts.

Some pending Section 13(b) matters include claims 
under other statutes that arguably independently permit the 
agency to obtain monetary relief. FTC v. Simple Health, 34 
which is pending in the Southern District of Florida, is one 
example. In Simple Health, the FTC alleges that the com-
pany and its owner deceptively marketed limited indemnity 
health plans as comprehensive health insurance. The FTC’s 
complaint seeks monetary relief pursuant to both Section 
13(b) and the portion of Section 19 of the FTC Act permit-
ting the FTC to obtain monetary remedies in rule violation 
cases. On April 27, 2021, five days after the Supreme Court 
issued the AMG decision, the FTC filed a Notice of Sup-
plemental Authority alerting the district court to AMG and 
asserting that “the FTC remains able to obtain the [mone-
tary] relief it seeks” because “Section 19 of the FTC Act […] 
empowers the Court to grant relief for violations of rules,” 
such as the FTC’s Telemarketing Sales Rule, “including, but 
not ‘limited to rescission or reformation of contracts, and 
the refund of money or return of property.’”35 In cases such 
as this, AMG may have little or no impact on the matter sub-
stantively or procedurally because the Commission arguably 

can obtain the monetary relief it seeks without relying on 
Section 13(b).

In contrast to cases like Simple Health, where other stat-
utory authority for monetary relief may exist, at the time 
AMG was decided there were, according to the Commis-
sion, approximately 24 pending cases in which the FTC 
relied exclusively on Section 13(b) as authority for seeking 
monetary relief. Then-Acting FTC Chair Rebecca Slaughter 
testified during an April 27, 2021, House Committee on 
Energy & Commerce hearing that a total of $2.4 billion is 
at stake in these cases.36 

AMG had a near-immediate impact on some of these mat-
ters. For example, only four days after the Supreme Court 
decided AMG, the Ninth Circuit in FTC v. Robb Evans & 
Association37 vacated a preliminary injunction entered to 
preserve assets to satisfy a potential monetary remedy under 
Section 13(b) because AMG eliminated the possibility of 
such a remedy. In addition, defendants can be expected to 
push to narrow the scope of ongoing discovery to exclude 
information relating solely to restitution or disgorgement, 
such as data production and expert analyses pertaining to 
the amount of consumer harm or the extent to which defen-
dants profited from challenged practices.

Absent new statutory authority for the FTC in the near 
future, AMG may—and almost certainly will—also impact 
the long-term course and strategies of the parties in many of 
the FTC’s pending Section 13(b) actions. 

First, particularly with regard to recently filed matters, 
the FTC could conceivably pivot to an administrative lit-
igation strategy, with the goal of obtaining monetary relief 
through Section 19 of the FTC Act. This process would 
require the FTC to (1) file and prevail in an administrative 
action subject to review by a federal appeals court, and (2) 
then file a subsequent action in federal court under Section 
19. In that second action, if the Commission shows a “rea-
sonable man would have known under the circumstances 
[the challenged conduct] was dishonest or fraudulent,” the 
Commission can obtain monetary relief broadly similar to 
the remedies it obtained as equitable monetary relief under 
Section 13(b) prior to AMG. Yet the Commission may not 
be keen to pursue this strategy. As then-Acting Chair Slaugh-
ter emphasized repeatedly in recent congressional testimony, 
this process is more complex and resource-intensive for the 
agency, and the “dishonest or fraudulent” bar is high.38

Second, AMG may significantly increase the likelihood 
of settlements in a number of the pending cases. In many of 
these cases, the FTC’s monetary demand was the principal 
driver of the litigation from the inception; in other words, 
had the FTC only been seeking injunctive relief, the matter 
may have been resolved short of litigation. And even if the 
parties do have material differences in terms of the scope 
of injunctive remedies, these are issues that can often be 
resolved after litigation, particularly when the court actively 
encourages the parties to settle. While courts obviously can-
not impose settlement on the parties, they can and often 
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do strongly encourage consensual resolution by referring the 
parties to mediation, by signaling likely rulings on pivotal 
issues, and perhaps most effectively by moving matters rap-
idly towards trial.

Finally, there may be some pending Section 13(b) cases 
in which the AMG decision has a more tangential impact. In 
some FTC actions, while monetary relief is on the table, it 
is the FTC’s demands for injunctive relief that most concern 
the defendant. This may be particularly true where a loss to 
the FTC could result in an injunction of indefinite duration 
that would place the defendant at a significant disadvantage 
vis-à-vis its marketplace rivals. In such cases, while the scope 
of discovery and trial may narrow somewhat, the path of the 
litigation through trial may not be materially changed by 
the FTC’s loss of monetary relief authority.

The Impact of AMG on the Future of FTC 
Enforcement, Absent Congressional Action
In addition to its effect on pending litigation and absent 
new legislation addressing the issue, AMG is likely to sig-
nificantly affect the FTC’s enforcement strategies, particu-
larly in consumer protection matters where the Commission 
has placed heavier reliance on Section 13(b) monetary relief 
claims. Although the strategic impact on antitrust matters 
may be more limited, some of the agency’s largest recoveries 
under Section 13(b) in recent years have been in anticom-
petitive conduct cases, such as the $1.2 billion settlement in 
FTC v. Cephalon, Inc.39 

Administrative Litigation and Section 19 of the FTC 
Act. As noted above, the FTC can obtain monetary reme-
dies through Section 19 of the FTC Act. Assuming no new 
statutory authority, the FTC almost certainly will file more 
cases administratively, with the plan of obtaining monetary 
remedies pursuant to Section 19 if the evidence and liabil-
ity ruling from the administrative action supports such a 
filing. We are aware of at least one instance, which occurred 
very shortly before the AMG decision was issued, in which 
the FTC Staff transparently shifted its enforcement rec-
ommendation to the Commissioners in a pending investi-
gation from the filing of an action in federal court under 
Section 13(b) to the filing of an administrative action. We 
expect such shifts to occur in many pending and future FTC 
investigations.

Then-Acting Chair Slaughter and others have com-
mented that the procedure contemplated by Section 19—an 
administrative action followed by a separate federal suit—is 
long and cumbersome. This argument is often supported by 
the timeline in FTC v. Figgie, International, Inc.,40 the last 
litigated Section 19 case, where the process took more than 
a decade. Notably, however, in 2009, at the urging of former 
Commissioner Tom Roush, the Commission overhauled its 
administrative litigation procedures to dramatically tighten 
the process’s timeline.41 Thus, it is unclear whether using 
the Section 19 process would materially slow the resolution 
of matters relative to the timelines in recent Section 13(b) 

matters involving monetary remedies. The more salient dif-
ference may be the higher “dishonest or fraudulent” burden 
of proof applicable in Section 19 proceedings. This stan-
dard presumably would be easily met in fraud cases. But in 
antitrust matters, technical advertising substantiation cases, 
and privacy and data security matters, among other types of 
cases involving legitimate companies offering products and 
services consumers value, this standard may be quite diffi-
cult for the Commission to meet. 

Leveraging Order Enforcement. We expect the FTC will 
increase its focus on, and shift resources to, enforcement of its 
existing orders. Breach of an administrative order can permit 
the FTC to obtain monetary civil penalties,42 and breach of 
a federal court order may be prosecutable through contempt 
sanctions. Even before the Court decided AMG, then-Act-
ing Chair Rebecca Slaughter testified before the U.S. Senate 
Committee on Commerce, Science, and Transportation that 
the Commission will be “reviewing comprehensively [the 
FTC’s] past consent decrees,” looking for violations, and fur-
ther, that the Commission will “prioritize the consent decrees 
[it has] with the largest companies where the biggest harm 
is at stake.”43 At the same hearing, Commissioner Chopra 
emphasized that the Commission “must implement major 
changes when it comes to stopping repeat offenders,” includ-
ing “mak[ing] it clear that FTC orders are not suggestions.”44 
Without the ability to seek monetary relief for first-time 
offenders through Section 13(b), order enforcement efforts 
are likely to receive even greater attention.

A logical complement to this strategy would be to uti-
lize shorter, more targeted investigations aimed at securing 
injunctive-relief-only orders against first-time offenders. 
Conducting investigations solely focused on liability issues, 
and setting aside discovery and analysis focused on quanti-
fying the defendant’s revenues or profits, or the amount of 
consumer harm—inherently data intensive issues—would 
speed investigations. Focusing solely on injunctive relief 
could also reduce the degree to which companies resist set-
tlement. Indeed, in our experience, the existence and size 
of a monetary payment has often been the sticking point 
in settling Commission investigations prior to litigation. 
Shorter, less-resource-intensive investigations would permit 
the agency to conduct a larger number of investigations. 
This correspondingly would lead to an increase in the num-
ber of outstanding FTC orders, and thereby expand the 
reach and impact of the Commission’s order enforcement 
program. 

Increased Rule Enforcement and Rulemaking. We 
also expect AMG to increase the FTC’s interest in pursu-
ing actions against companies violating the dozens of active 
rules promulgated by the FTC, such as the Children’s 
Online Privacy Protection Rule (COPPA),45 or more indus-
try-specific rules such as the Health Breach Notification 
Rule46 or the Contact Lens Rule.47 Like actions enforcing 
prior Commission orders, actions under promulgated rules 
allow the FTC the opportunity to impose monetary civil 
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penalties on defendants, and the FTC signaled increased 
interest in rule enforcement even before the AMG decision 
was issued. For example, the Commission’s settlement with 
Flo Health, Inc., a matter involving alleged privacy viola-
tions, was accompanied by statements from Commission-
ers Slaughter and Chopra expressing that the action should 
have included an allegation that the company’s conduct 
violated the Health Breach Notification Rule, a rule that 
has not been previously asserted by the Commission in an 
enforcement action.48 

In addition, the FTC is actively looking to promulgate 
more rules, enabling even more rule-enforcement actions. 
In express anticipation of the AMG decision, in March of 
this year then-Acting Chair Slaughter announced the cre-
ation of a new rulemaking group within the FTC’s Office 
of the General Counsel that can create clearer rules for 
companies regarding what constitutes “unfair or deceptive 
practices,” and more opportunities to secure civil penalties 
through enforcement of these new rules.49 The Commission’s 
announcement also explicitly referenced the possibility of 
rules addressing “our increasingly concentrated economy,” 
suggesting that the Commission may be considering new 
rules in the antitrust arena specifically.50 

Privacy is another area in which we suspect the Commis-
sion may promulgate new rules to delineate what it views as 
unfair practices. To date, the FTC has largely relied on its 
general authority pursuant to Section 5 of the FTC Act to 
challenge deceptive practices based on alleged gaps between 
a company’s statements relating to its privacy practices, on 
the one hand, and its actual practices, on the other hand. 
And the FTC has not sought monetary relief in these mat-
ters. Rulemaking could focus on establishing required dis-
closures or affirmative consents for specific kinds of data 
sharing or data use, in addition to creating an arguable ave-
nue for the agency to obtain monetary remedies in the event 
of rule violations in certain instances. 

Collaboration with Other Enforcers. In matters where 
the Commission believes monetary remedies are appropriate 
and other routes to such relief are unavailable or unattractive 
to the agency, another enforcement option is to team up 
with other federal agencies, state attorneys general, or local 
law enforcers with authority to obtain monetary remedies. 
There is a long history of the Commission working with 
other federal and state agencies, including in enforcement 
actions involving large monetary payments—the Volkswa-
gen Dieselgate matter being one prominent example.51 In 
anticipation of the AMG decision, Commissioner Chopra 
vocally urged the FTC to leverage State Attorneys General 
partnerships to secure monetary awards.52 And on May 19, 
2021—less than a month after AMG was published—the 
FTC filed a consumer protection case in partnership with 
five state Attorneys General and two county district attor-
neys invoking various state laws to seek monetary remedies.53 

While we expect that the FTC may collaborate more fre-
quently with other enforcers to seek monetary remedies in 

federal court, we can imagine hesitancy from the Commis-
sion in pursuing this strategy too broadly. The Commission 
may have an understandable desire to exert sole control over 
certain cases. Other enforcers may have divergent goals or 
prefer different litigation strategies or venues. In addition, 
some degree of logistical complications inevitably accompa-
nies inter-regulator coordination.

The Potential for New Statutory Authority
The largest question left looming by AMG is whether 
Congress will step in, and if so, what new authority will 
look like. One key issue is whether new statutory authority 
merely reinstates the prior interpretation of Section 13(b) 
that existed in certain lower courts, or whether the FTC will 
be required to meet a heightened burden of proof along the 
lines of the Section 19 standard in order to obtain mone-
tary damages for a first-time offender. Another important 
issue under consideration is the scope of new legislation. 
Will it apply retroactively? Will it include a statute of limita-
tions for enforcement actions? Moreover, it is possible that 
new FTC legislation could address issues beyond Section 
13 remedies by, for example, setting new nationwide data 
privacy rules or altering the standards or burdens of proof 
for merger control. 

Legislative work already began last year in anticipation 
of the AMG decision. In the 2019–2020 Congressional ses-
sion, Senators Roger Wicker (R-MS), John Thune (R-SD), 
Deb Fischer (R-NE), and Marsha Blackburn (R-TN) spon-
sored the Setting an American Framework to Ensure Data 
Access, Transparency, and Accountability (SAFE DATA) 
Act. Among other initiatives, the SAFE DATA Act proposed 
to reform Section 13(b) of the FTC Act to explicitly include 
monetary remedies such as disgorgement and restitution.54 
Senator Wicker noted that he had explicitly included the 
Section 13(b) reform in the SAFE DATA Act because of 
the then-forthcoming AMG decision.55 In the current ses-
sion, Representative Tony Cárdenas (D-CA) has similarly 
proposed reforms to Section 13(b) that would provide for 
the FTC to collect monetary relief in the form of restitu-
tion and disgorgement as part of the Consumer Protection 
and Recovery Act.56 Additionally, Senator Amy Klobuchar 
(D-MN) introduced the Competition and Antitrust Law 
Enforcement Reform Act of 2021, which expands civil 
penalties under the Sherman, Clayton, and FTC Acts and 
directs the FTC to publish guidelines in conjunction with 
the Attorney General regarding civil penalties.57

Current and former FTC Commissioners from both sides 
of the aisle have supported legislative initiatives to provide 
the FTC with monetary relief powers under Section 13(b). 
On October 22, 2020, all five FTC Commissioners sent a 
letter to leadership in the Senate Committees on Energy and 
Commerce and Commerce, Science, and Transportation, 
stating that Section 13(b) “is a critical tool” for the FTC to 
enforce its consumer protection mandate, and that Section 
13(b) is the “primary and most effective way” of providing 
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consumers with monetary restitution. The Commissioners 
noted that the FTC had been able to recover billions of dol-
lars in consumer injury relief efforts under Section 13(b).58 

Congress held several hearings regarding Section 13(b) 
in late April 2021, both before and after the Supreme 
Court issued its decision in AMG. Members of the Senate 
and FTC Commissioners discussed Section 13(b) at the 
April 20, 2021 Senate Commerce, Science, and Transpor-
tation Committee Hearing on Strengthening the Federal 
Trade Commission’s Authority to Protect Consumers. In 
her opening remarks, then-Acting Chair Rebecca Slaughter 
urged Congress to enact Section 13(b) reforms, noting that 
the FTC would decelerate enforcement actions and would 
not be able to provide adequate consumer relief without the 
ability to collect restitution available under Section 13(b). 
Commissioner Noah Phillips argued that Section 13(b) 
monetary restitution provides an equitable remedy that 
benefits consumers rather than penalizes businesses. Com-
missioner Chopra added that Section 13(b) monetary relief 
is not considered a penalty because the FTC could only 
seek the amount defrauded as restitution under the statute. 
He urged the Senate to consider further remedies without 
disrupting business expectations. Commissioner Christine 
Wilson further stated that Congress could set parameters 
around disgorgement under Section 13(b) to create busi-
ness certainty. Senator Maria Cantwell (D-WA), Committee 
Chair, stressed the importance of enacting the “right legal 
framework” as a replacement for Section 13(b), but prom-
ised to propose reforms with Commissioner input.59 

On April 27, 2021, then-Acting Chair Slaughter testified 
before the House Committee on Energy and Commerce on 
the Consumer Protection and Recovery Act. In her written 
testimony, Slaughter noted that the FTC was able to recover 
monetary relief for victims of fraud related to the COVID-
19 pandemic under Section 13(b), and reiterated the impor-
tance of Section 13(b) in obtaining monetary restitution.60 
At the hearing, she called for “quick Congressional action” 
to pass the Consumer Protection and Recovery Act, arguing 
that defendants would have “little incentive” to provide res-
titution to consumers without Section 13(b) reform. Rep-
resentative Frank Pallone (D-NJ) stated that Congress must 
act to enable the FTC to provide monetary relief under Sec-
tion 13(b) because alternative FTC powers are “too weak” 
or would not expeditiously grant relief. Then-Acting Chair 
Slaughter also noted at the hearing that restitution is more 
cumbersome under Section 19 of the FTC Act, and that 
civil penalties penalize entities rather than provide restitu-
tion for consumers.61

There has also been discussion regarding setting parame-
ters around the FTC’s Section 13(b) powers similar to those 
imposed under Section 19. In his testimony on the Con-
sumer Protection Act, Howard Beales, a former Director of 
the Bureau of Consumer Protection, stated that Congress 
should explicitly set limits on use of Section 13(b), such 
that the FTC would be able to pursue restitution under 

Section 13(b) only pursuant to Section 19’s higher proof 
standards. Representative Gus Bilirakis (R-FL) noted that 
he was concerned that the Consumer Protection and Recov-
ery Act might lead to reduced due process, to which Profes-
sor Beales responded that adoption of Section 19 standards 
would ensure that the FTC would only recover restitution 
for what a reasonable person would know to be clearly 
fraudulent behavior.62 Additionally, the U.S. Chamber of 
Commerce wrote in opposition to the Consumer Protection 
and Recovery Act, arguing that the Act does not include 
a “reasonable person test” that would limit liability similar 
to Section 19 of the FTC Act, that private plaintiffs may 
already seek monetary remedies through private litigation, 
and that the Department of Justice would not have similar 
remedial powers.63 

In sum, while there appears to be a measure of biparti-
san support for legislation to expand the FTC’s authority to 
obtain monetary relief in reaction to AMG, debate among 
lawmakers is ongoing.

Conclusion
The Supreme Court’s AMG decision is a dramatic devel-
opment, and a fascinating example of how the rule of law 
can be applied with highly consequential effects, in this case 
overturning legal principles that a prominent federal agency 
had asserted and leveraged in enforcement actions against 
hundreds of companies and individuals for decades. Pre-
cisely what effects the Supreme Court’s decision will have on 
current and future FTC matters, the agency’s enforcement 
programs, and the possibility for new statutory authority all 
remains to be seen. What does seem clear is that the Com-
mission’s consumer protection and antitrust enforcement 
agendas in the coming years will remain highly active, and 
one can expect that the FTC—an agency whose lawyers’ 
creativity established and leveraged a remarkably expansive 
reading of Section 13(b) in the first place—will find ways to 
ensure that this legal setback does not frustrate the agency’s 
ability to continue pursuing its core mission. ■
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