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EPA Announces Study on Hydraulic Fracturing
Practices Used in Gas and Oil Production

On March 18, 2010, United States Environmental Protection Agency (“EPA”) issued a Federal Register notice
announcing a meeting of the Science Advisory Board on April 7-8, 2010." The Science Advisory Board will be
“commenting on EPA’s proposed approach to study the potential public health and environmental protection
issues that may be associated with hydraulic fracturing.” That same day, EPA also announced that it will con-
duct a $1.8M study of the impacts on water quality and public health associated with hydraulic fracturing.?

Hydraulic fracturing (also known as “fracking” or “fracing”) is the process of drilling vertical or horizontal well-
bores underground while simultaneously pumping highly pressurized liquids called “fracturing fluids” and sand
into the wellbore to create and hold open fissures or “micro fractures” in the rock formation. The fracking
process facilitates oil and gas extraction. Hydraulic fracturing has been used for decades to stimulate the pro-
duction of oil and gas wells; recently, it has come into even wider use as a technique for harvesting natural gas
from shale reservoirs, such as Barnett in Texas, Marcellus in Pennsylvania, and Haynesville in Louisiana.

Energy Secretary Steven Chu recently indicated his support for hydraulic fracturing as an important technique
when “done responsibly.”> Greater use of the Nation’s abundant natural gas supplies has been touted as a strat-
egy to reduce greenhouse gas emissions and to promote energy independence. However, critics of hydraulic
fracturing have raised concerns about the practice based on a number of recent studies and reports indicating
that hydraulic fracturing may cause damage to underground water sources by creating fissures in the groundwa-
ter aquifers that then permit the intrusion of the fracturing fluids into drinking water resources.*

In 2004, EPA completed a study that concluded that the injection of hydraulic fracturing fluids into coalbed
methane production wells presented only a minimal threat to underground sources of drinking water.> Follow-
ing EPA’s 2004 finding, fracking was exempted from the Safe Drinking Water Act (“SWDA?”) under the Energy
Policy Act of 2005, although the exemption does not apply if diesel fuel is included in the fracturing fluid.
Generally, oil and gas exploration and production wastes are also exempt from regulation as hazardous wastes
under Subtitle C of the federal Resource Conservation and Recovery Act (“RCRA”).”

Recently there has been significant attention given to the potential design and issuance of new fracking legisla-
tion. In 2009, two identical bills were introduced in the United States House of Representatives and the Senate,
called the Fracturing Responsibility and Awareness of Chemicals Act (the “FRAC Act”).8 The FRAC Act is de-
signed to remove the fracturing exemption from SWDA and require drilling companies to disclose the chemi-
cals used in their fracturing fluids. In January 2010, Representative Henry Waxman, Chairman of the House
Energy and Commerce Committee, announced that he was launching a new investigation into hydraulic frac-
turing and was publicly demanding information from certain companies involved in hydraulic fracturing, in-
cluding Halliburton, B] Service, and Schlumberger.® Following that information request, counsel for BJ
Services are said by a House Subcommittee memorandum to have acknowledged that the company used diesel-
based slurry in two dozen coalbed manufacturing projects from 2005 to 2007 in Arkansas and Oklahoma, in
violation of a 2003 “Memorandum of Agreement” with EPA in which the companies agreed not to use diesel-
based slurry in coalbed methane wells.™
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Due to the lack of federal regulation, the States are
currently the principal regulator of hydraulic fractur-
ing. Not surprisingly, the type of regulations imposed
by the States varies greatly. In Pennsylvania, where a
large portion of the Marsellus Shale formation is lo-
cated, the Governor recently announced proposed
rules that would require energy companies to restore
or replace water supplies affected by drilling, oblige
operators to notify regulators of any leakage of gas
into water wells, and direct drillers to construct well
casings from oilfield-grade cement designed to prevent
the leakage of fracking fluids into underground water
supplies.!!

In May 2009, the Ground Water Protection Council
(“GWPC”) undertook a review, funded by the U.S.
Department of Energy, of the state laws in effect for
the regulation of oil and gas production.’? The study
argued that “enactment of national regulations on oil
and gas exploration and production would be costly
to the states, duplicative of state regulation, and ulti-
mately ineffective because such regulations would be
too far removed from field operations. Current state
regulation of oil and gas activities is environmentally
proactive and preventive.”!? The study recommended
the development of state-specific best management
practices and additional localized regulations.

EPA’s study may portend an interest by the current
Administration in creating a more uniform federal
regime for the regulation of fracking. Companies cur-
rently engaged in fracking or considering projects
where fracking will be used will need to closely moni-
tor the current state of play as to both regulatory pro-
posals and the most recent scientific studies of the
practice. Especially for energy companies that agree
with the DOE-funded GWPC study’s basic conclu-
sion that the szatus quo system of federalism leads to
appropriately tailored local regulation of fracking by
the States, particularly given the wide variety of geo-
logical formations present in different regions of the
country, it will be important to track these develop-
ments and to take advantage of all regulatory and
technical commenting opportunities.'* And, of
course, interest by Congress in establishing a new reg-
ulatory regime should also be closely watched for fur-
ther developments.

The effects of an uncertain regulatory future for hy-
draulic fracturing can be seen in the merger agreement
between ExxonMobil and XTO, a Texas energy and
natural gas firm.'> The merger agreement provides
that the continuing legality of fracking was an impor-
tant condition of the deal.
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