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Federal Judge Rejects Fair Use Argument
in Friedman v. Guetta

Three federal courts in New York and Los Angeles have recently held that the use of pre-existing photographs by
“appropriation” artists did not fall within the “fair use” exception to copyright protection under Section 107 of

the federal Copyright Act.

The most recent of the three decisions, which has not been widely reported, was issued on May 27, 2011, in a
case brought by photographer Glen E. Friedman against Thierry Guetta (a’k/a Mr. Brainwash) for copyright in-
fringement. Judge Dean D. Pregerson of the Central District of California granted summary judgment for
Friedman, finding that Guetta’s works were substantially similar to Friedman’s famous photograph of the rap
group Run D.M.C,, and that Guetta’s use of the photograph was not a fair use. No notice of appeal has yet been
filed. Friedman’s original photograph and Guetta’s work, using a traced stencil of the photograph on canvas (the
“Stencil Work”), are pictured below.
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In Friedman v. Guetta, Friedman’s photograph was originally published in a 1994 book of Friedman’s photo-
graphs. Guetta claimed that he obtained a copy of the photograph without a copyright notice from the Internet
after he came across it by “chance,” and that he did not know it had been published in Friedman’s book. Guetta
made several different works using Friedman’s photograph, including: (i) the Stencil Work pictured above; (ii) a
work depicting two of the rappers from the photograph combined with an old photo of a couple (the “Old
Photo Work”); (iii) a work that was made by “hand-painting a projected altered reproduction of the photo-
graph” on a canvas banner (the “Banner Work”); and (iv) a work that was made by tracing the photograph on
wood and gluing 1000 pieces of broken phonographic records onto the wood (the “Broken Records Work™).
Guetta sold the original Banner Work and prints of the Old Photo Work and used the images to promote his
2008 exhibition titled Life is Beautiful.' The Stencil Work and the Broken Records Work were displayed at the

exhibition, but were not sold or otherwise used to promote the show.

In his May 27th decision, Judge Pregerson rejected Guetta’s argument that he did not copy the protectable, or
original, elements of the photograph. Guetta had argued that Friedman’s depiction of the rap group was com-
mon, or scenes d faire, and was therefore only entitled to thin copyright protection against near-verbatim copy-
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ing. In rejecting this argument and holding that the
works were substantially similar, the court held that
the similarities between Friedman’s photograph and
Guetta’s works, such as in the lighting and perspective,
the selection and arrangement of the subject matter,
and the rappers’ pose, clothing, and accessories, out-
weighed Guettas changes to the background and col-
oring of the works: “this court is of the mind that as
long as the essence of the expressions of the subject or
subjects is copied, there will almost always be substan-
tial similarity.”

The court also found against Guetta as to all four fair
use factors. Regarding the first fair use factor, the pur-
pose and character of the use, which considers
whether a work is “transformative,” as well as whether
the use is of a commercial purpose and whether the
defendant acted in good faith, the court held that
Guetta’s works were not a “transformative alternative”
to the original photograph because both Friedman
and Guetta are “artists” and because at least some of
Guetta’s works were sold and were therefore commer-
cial. With regard to the second fair use factor, the na-
ture of the copyrighted work, the court held the
photograph of Run D.M.C. fell within “the core of
copyright protection” and was thus creative, weighing
the second factor in favor of Friedman. The court also
found that the third fair use factor, the amount and
substantiality of the original work that was used, fa-
vored Friedman, concluding that Guetta’s use was
“quantitatively and qualitatively” substantial as he did
little more than “eliminate the background” and had

taken the “heart of the photograph.” Lastly, the
fourth fair use factor, the effect of the use on the po-
tential market for the original, also weighed against
fair use as Guetta’s display and sale of his works to col-
lectors competed directly with Friedman’s own use of
the photograph for the same purposes.

Friedman v. Guetta marks the third time this year that
courts have held that an appropriation artist’s use of a
pre-existing photograph was not a fair use. In Fairey v.
The Associated Press, a highly publicized case in which
Kirkland & Ellis LLP partner Dale Cendali and her
team represented the AP, Judge Alvin K. Hellerstein in
the Southern District of New York granted the AP’s
motion for summary judgment striking defendant
Obey Clothing’s fair use defense. Obey Clothing is
the exclusive licensee of the artist Shepard Fairey and
had sold t-shirts and other merchandise bearing
Fairey’s Obama Hope graphic, which was copied from
an AP copyrighted photograph. Similarly, in

Cariou v. Prince, Judge Deborah A. Batts in the
Southern District of New York granted photographer
Patrick Cariou’s motion for summary judgment, con-
cluding that the artist Richard Prince’s works incorpo-
rating several of Cariou’s photographs of Jamaican
Rastafarians were substantially similar to the original
photos and not fair use.

' Thierry Guetta, and his 2008 Life is Beautiful exhibition,
were the subject of street artist Banksy’s critically
acclaimed 2010 documentary, Exit Through the Gift Shop.
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