
Landmark German Bankruptcy Reform Law
Creates Opportunities for Stakeholders
The German parliament recently enacted a broad package of corporate bankruptcy reforms that will align Ger-
many’s restructuring laws with Anglo-American practice and eliminate certain challenges currently faced by
stakeholders seeking to protect their interests.1 The reforms fundamentally improve the German bankruptcy
code (the Insolvenzordnung or InsO) by creating new opportunities to preserve enterprise value and transfer eq-
uity to creditors in a court-supervised process, which has proven nearly impossible under the current legal
regime.

The key changes to the German bankruptcy code which will apply to all bankruptcy cases filed after March 1,
2012, include:

• facilitating debt-to-equity swaps by enabling cancellation of shareholder equity (which was prohibited
under the prior version of the code);

• promoting a U.S.-style “debtor in possession” model;

• permitting early involvement of a creditors’ committee; and 

• permitting the creditors’ committee to choose the trustee in cases where the debtor does not remain in pos-
session of its assets. 

Debt-for-Equity Swaps

Unlike U.S. bankruptcy law, the prior version of Germany’s bankruptcy law did not allow for the non-consen-
sual impairment of equity interests under a court-sanctioned restructuring plan. Thus, a trustee or debtor in
possession often was unable to do anything to re-allocate equity interests to debt security holders, even when
equityholders were “out of the money.”  As a result, equityholders in a distressed company often were able to
hold up a restructuring to obtain consideration for their otherwise worthless interests.

The new law specifically provides for issuance of new equity to creditors and the cancellation of old equity
without the old equityholders’ consent. As a result, “out of the money” equityholders will no longer be able to
hold up a restructuring.2 In addition, to the extent prepetition out-of-the-money equityholders wish to preserve
their place in the capital structure, the revised German bankruptcy law, similar to American bankruptcy law,
will enable them to obtain new equity in the reorganized debtor to the extent they provide “new value.” The
ability to obtain new equity in a debtor will benefit both debtors in need of additional capital and investors
seeking to profit on the long term potential of a reorganized company.

“Debtor in Possession” Proceedings

Under the former German system, a trustee typically would take over a bankrupt enterprise to either wind it
down or sell it to a strategic buyer, with management removed from the process. Debtor in possession proceed-
ings without a trustee were theoretically possible under the former law, but the standards to remove the debtor
from possession were fairly low — a creditor needed only demonstrate that further debtor in possession pro-
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ceedings would harm creditors or lead to delay.3
Moreover, the decision as to whether the debtor was
entitled to remain in possession was not made on the
petition date, but up to three months thereafter, leav-
ing the debtor and its stakeholders in a state of uncer-
tainty until the debtor was officially afforded debtor
in possession status.4 Further, the insolvency court was
able to exercise its authority during this interim period
to appoint a “preliminary” administrator, who gener-
ally lacked authority to dispose of estate assets, but
was likely to have consent rights with respect to post-
petition transactions.5

To address this uncertainty, the new law implemented
two key changes. 

First, new § 270b InsO provides for a three-month
“pre-commencement” proceeding to encourage corpo-
rate debtors in financial distress to attend to their liq-
uidity needs in an in-court forum prior to the onset of
actual insolvency. The new § 270b proceeding raises
the standards for removal of the debtor from posses-
sion of the estate and gives the debtor three months to
formulate and file a plan of reorganization with the
court (although it is possible, as under the U.S.
model, that a debtor will coordinate with its con-
stituents prior to and after the petition date to ensure
support for a “pre-arranged” plan). Once a plan has
been filed, the § 270b proceeding is terminated and a
formal proceeding under § 270 InsO is commenced.
The standards for removal of a debtor from possession
in § 270 also have been amended in a debtor-friendly
way, by requiring a creditor seeking removal to
demonstrate specific harm caused by leaving the
debtor in possession (rather than merely alleging harm
to the estate generally).6 Moreover, the revised statute
requires a majority of creditors by claim amount to
petition the court to remove a debtor from posses-
sion.7 To the extent the debtor has a plan on file, par-
ticularly if the plan is confirmable and supported by
key constituents, creditors likely will be hard pressed
to obtain the majority necessary to remove the debtor
from possession. 

Second, upon the filing of the petition, as long as the
debtor’s request to  remain in possession is not over-
whelmingly likely to fail, the court must now refrain
from imposing more drastic protective measures to
curtail the debtor’s activities (e.g., appointment of a
preliminary insolvency trustee or prohibiting the
debtor from administering its assets).8 This will pro-

vide the debtor and its constituents additional assur-
ances that they will have the opportunity to reach
some kind of restructuring arrangement even in those
instances where, notwithstanding a promising chance
of a successful turnaround, the debtor does not have a
pre-arranged plan on file and has not chosen to make
use of a § 270b proceeding.

Once the debtor files the plan, creditors vote in classes
(with a class having accepted a plan when a majority
of creditors in the class, both in number and amount,
vote in favor of the plan) and the plan is presented to
the court for confirmation.9 A debtor can “cram
down” dissenting classes as long as (a) the “best inter-
ests test” is met (i.e., no creditor is worse off under the
plan than in a liquidation), (b) the “absolute priority
test” is met (i.e., no creditor receives more than its
claim amount and no classes junior to a dissenting
class receive anything under the plan), and (c) a ma-
jority of all classes entitled to vote on the plan, vote to
accept it.10 Here, too, German lawmakers limited the
circumstances under which a disgruntled party can
stay confirmation.11

More Creditor Involvement, Less Trustee In-
terference

The prior German bankruptcy law contemplated ap-
pointment of a creditors’ committee on or soon after
the commencement date. In a typical case, a trustee
would administer an estate without meaningful credi-
tor participation for three months. This, coupled with
high potential personal liability for trustee malfea-
sance, which motivated trustees to act quickly to pre-
vent deterioration of asset value, created a situation
where creditors have little say as plans are made by a
trustee to market and sell the debtor’s assets quickly.
To remedy this, the new law requires appointment of
a creditors’ committee from the outset of large and
mid-sized debtor cases. The presence of a committee
will result in an immediate check on the debtor or
trustee, providing creditors with greater influence.

Another key change involves selection of other court
officers. First, in the debtor in possession setting, the
German bankruptcy code mandates appointment of
an examiner. However, the debtor has the right to
elect the examiner under the new law, and the court
can reject the debtor’s choice only if it is shown that
the person chosen is “obviously unqualified.”  Second,
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in a traditional administration (i.e., where the debtor
does not remain in possession and is replaced by a
trustee), a unanimous creditors’ committee will have
the right to elect the trustee. 

These changes provide the debtor and creditors with a
stronger voice, earlier in the case. Earlier, more mean-
ingful participation will facilitate greater coordination
among stakeholders, enabling deviation from the “fire
sale” approach that was prevalent under the old law.
The ultimate purpose and hoped-for result of these
changes is to preserve going concern value12 — even
where the debtor does not remain “in possession” —
and to reduce the unpredictability that has plagued
the German bankruptcy code.

Limitations of the New Law

Important distinctions between the U.S. and German
bankruptcy systems remain. For example, while credi-
tors can be “crammed down” under German bank-
ruptcy law, they cannot be forced to accept shares in
the reorganized entity in consideration for their
claims. Debtors and constituents will therefore need
to carefully navigate complicated plan classification,
cram down, and other legal requirements to ensure
compliance. 

An additional point of contrast concerns avoidance
actions. German law, like U.S. law, features compli-
cated statutory provisions supplemented by volumi-
nous case law with respect to prepetition preferences
and fraudulent transfers. But in contrast to U.S. law,

look back periods for avoidance actions can be longer
(ten years in some instances)13 and German trustees
are more willing to pursue them, even against a
debtor’s critical contract counterparties. While the
new law’s openness toward allowing corporate debtors
to remain “in possession” will alleviate some of the
avoidance risks, vendors, lenders, and other transact-
ing parties will need to be cautious with respect to
prepetition transfers. 

Finally, U.S. bankruptcy courts consider the nature of
a loan as one of many factors when considering
whether to recharacterize the loan as equity.14 German
bankruptcy courts, on the other hand, are required to
recharacterize loans from shareholders as equity inter-
ests.15 This provision may prevent shareholders from
infusing much-needed capital to a troubled company,
even on favorable credit terms, and even in circum-
stances where doing so could prevent the need for an
in-court process.

The New Law is a Step in the Right Direction

On balance, the changes to German restructuring law
represent an enormous step toward full implementa-
tion of a “chapter 11” model in Germany and promise
to make German restructuring laws accessible to out-
siders, including creditors, investors, and other partici-
pants. At the very least, the German code will now
provide a critical value-maximizing alternative for
debtors and their constituents in what was once an
uncertain and unpredictable area of the law.
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1 See Law to Further Facilitate the Rehabilitation of Companies, Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen,
Bundesgesetzblatt, Pt. I, Nr. 64 (7 Dec. 2011). The new law went into effect March 1, 2012.

2 In contrast, in out-of-court bond restructurings, the new German Bond Act, which came into effect in 2010, provides a mechanism
for holders of bonds to carry out a debt-for-equity-swap with 75% bondholder approval. See § 5, para. 3 Nr. 5, Bond Act, Schuld-
verschreibungsgesetz.

3 See § 272 InsO.

4 In contrast to U.S. bankruptcy law, where a filed petition “commences” a case under chapter 11, German bankruptcy law requires
the bankruptcy court to determine first whether the requirements for a proper bankruptcy filing are met. See § 16 InsO.  Thus, a
German bankruptcy case is typically “commenced” three months after the filing of a bankruptcy petition. The order granting
“debtor in possession” status is issued, at the earliest, upon actual “commencement” of the case.  § 270 InsO. Similarly, a committee
is not appointed until a case actually “commences.” 

The three-month delay between petition and commencement dates is explained by the fact that the German Federal Employment
Service (Bundesanstalt für Arbeit) pays all employee salaries of a bankrupt company during the three months prior to formal “com-
mencement” of a case.  § 183 et seq.  Third Social Security Statute, Sozialgesetzbuch, SGB III. Thus, the debtor or trustee typically
does not ask for a hearing on “commencement” until three months after the petition date. A debtor with few or no employees may
seek a commencement date less than three months after the filing, but this is unlikely for debtors with significant wage obligations.



KIRKLAND ALERT |  4

This communication is distributed with the understanding that the author, publisher and distributor of this communication are not rendering
legal, accounting, or other professional advice or opinions on specific facts or matters and, accordingly, assume no liability whatsoever in
connection with its use. Pursuant to applicable rules of professional conduct, this communication may constitute Attorney Advertising. 

© 2012 Kirkland & Ellis International LLP. All rights reserved.

www.kirkland.com

If you have any questions about the matters addressed in this Kirkland Alert, 
please contact the following Kirkland authors or your regular Kirkland contact.

Dr. Leo Plank
Kirkland & Ellis International LLP

Maximilianstrasse 11
80539 Munich

www.kirkland.com/lplank
+49 89 2030 6070

Dr. Bernd Meyer-Löwy
Kirkland & Ellis International LLP

Maximilianstrasse 11
80539 Munich

www.kirkland.com/bmeyer-loewy
+49 89 2030 6160

Florian Bruder
Kirkland & Ellis International LLP

Maximilianstrasse 11
80539 Munich

www.kirkland.com/fbruder
+49 89 2030 6068

Carl Pickerill
Kirkland & Ellis International LLP

Maximilianstrasse 11
80539 Munich

www.kirkland.com/cpickerill
+49 89 2030 6066

5 § 21 InsO.

6 Under the revised statutes, mere delay in the case caused by permitting “debtor in possession” status to continue will not justify re-
moval of the debtor from possession. See §§ 270 & 272 InsO (revised version). In addition to showing that “debtor in possession”
status will harm creditors generally, the creditor must convincingly show how allowing the debtor to remain in possession will harm
that creditor in particular. See § 272 InsO (revised version).  

7 § 272, para. 1, Nr. 1 InsO.

8 § 270a InsO.

9 In comparison, the U.S. Bankruptcy Code sets a higher mark for the percentage of voting creditors required to constitute an accept-
ing class — at least two thirds in amount and more than one-half in number. 11 U.S.C. § 1126(c).

10 See § 245 InsO. In comparison, the U.S. Bankruptcy Code requires acceptance by only one impaired consenting class, provided
that other impaired classes can be crammed down pursuant to Section 1129(b). 11 U.S.C. § 1129(a)(10).

11 In particular, the creditor must show that the debtor did not meet the “best interests test” as to it. See § 253 InsO (revised version).

12 See Report Accompanying Government’s Draft Law, Begründung zum Regierungsentwurf, at 25.

13 See §§ 133, para. 1 & 135 InsO. In contrast, the look-back periods in the U.S. are 90 days to one year for preferences and between
two and six years for federal and state law fraudulent transfers depending on applicable state law. 11 U.S.C. §§ 547, 548. 

14 Matter of Fabricators, Inc., 926 F.2d 1458, 1469 (5th Cir. 1991) (‘‘When an insider makes a loan to an undercapitalized corporation,
a court may recast the loans as contributions to capital.”) (emphasis added).

15 See § 39 para. 1 Nr. 5.


