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FCPA Developments: The Eleventh
Circuit Ruling in U.S. v. Esquenazi

On May 16, the Eleventh Circuit’s ruling in U.S. v. Esquenazi defined the term
“government instrumentality” as used in the FCPA; specifically, the Court stated
that a “government instrumentality” is “an entity controlled by the government of a
foreign country that performs a function the controlling government treats as its
own.” The decision was a victory for the government, which argued that state-
owned and state-controlled businesses performing functions that are not traditional
government roles can be considered “government instrumentalities,” but appears to
have left open the possibility that some partially government-owned entities — per-
haps even some that are majority government-owned — may be outside the Court’s
definition and therefore not be “government instrumentalities” under the FCPA.

Case Background

The case involved two former telecom executives who were convicted in 2011 of
bribing officials at Haiti Telco, a 97% state-owned company. On appeal, the defen-
dants argued that the District Court’s jury instructions erroneously defined the
term “instrumentality,” arguing that under the FCPA the term should be limited to
entities that perform “traditional, core government functions.

Holding

The Court disagreed, holding that, as noted above, a “government instrumentality”
is “an entity controlled by the government of a foreign country that performs a func-
tion the controlling government treats as its own.”
In explaining its ruling, the Court emphasized that both prongs are fact-specific in-
quiries and provided a non-exhaustive list of factors to guide courts and juries in
considering this question.
1. To determine the first element of “control,” courts and juries should consider:

* the foreign government’s formal designation of that entity;

¢ whether the government has a majority interest in the entity;

* the governments ability to hire and fire the entity’s principals;

* the extent to which the entity’s profits, if any, go directly into the governmen-
tal fisc [or treasury]...
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* the extent to which the government funds the entity if it fails to break even; Esquenazi may indi-
and cate that there are
some limiting factors
* the length of time these indicia have existed. companies can use

in considering the
2. To determine the second element of “function,” courts and juries should con- status of p.a-rtlally
owned entities that
participate in the
market on an equal
footing with private
sector competitors.

sider:
* whether the entity has a monopoly over the function it exists to carry out;

* whether the government subsidizes the costs associated with the entity provid-
ing services;

* whether the entity provides services to the public at large in the foreign coun-
try; and

* whether the public and the government of that foreign country generally per-
ceive the entity to be performing a governmental function.

Implications for the Global Business Community

The ruling itself was not particularly a surprise, as most observers expected that
Haiti Telco would be considered a government instrumentality. However, the deci-
sion leaves open the possibility that some entities that have significant government
ownership could still be outside the Court’s definition, as majority ownership is
only one consideration, albeit one that is likely to be accorded significant weight.
For example, in the energy and automotive industries, there are a number of joint
ventures between foreign governments and private sector companies, in which the
joint venture operates in most respects as another participant in a diverse market-
place, and where the government involvement in the business appears largely lim-
ited to ownership (i.e., the entity bears its own losses/ keeps its own profits, does
not have a monopoly in the area, and for the most part does not take orders from
the government with regard to its operations). Esquenazi seems to leave open the
possibility that an entity of this type may not be a “government instrumentality”
even if majority-owned; if true, this would be a significant development in FCPA
jurisprudence, which has to date been largely limited to the contents of settlements
between the U.S. DOJ and SEC, and therefore without much judicial limitation.
Although a victory for the government right now, Esquenazi may also indicate that
there are some limiting factors companies can use in considering the status of par-
tially owned entities that participate in the market on an equal footing with private
sector competitors.

It is also worth noting that liability may still accrue for payments to non-govern-
ment entities; for example, the SEC may still be able to argue that books and
records violations have occurred, and the DOJ has previously used alternate charg-
ing theories to deal with improper payments to non-government recipients. That
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said, a narrower definition of “government instrumentality” (if that is in fact what
Esquenazi portends) would place those cases outside the bribery portion of the

FCPA, and therefore perhaps on a different footing.
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