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Federal Trade Commission Loses Motion
to Enjoin Steris-Synergy Merger Based on
Lack of Evidence of Future Competition
On September 24, 2015, the U.S. District Court for the Northern District of Ohio
denied the Federal Trade Commission’s (“FTC”) motion for a preliminary injunction to prevent the merger of Steris Corporation (“Steris”) and Synergy Health plc
(“Synergy”), two providers of sterilization services for manufacturers predominantly
in the healthcare industry.1 Merger cases are rarely litigated, and the decision marks
the first trial defeat in recent years for either of the U.S. antitrust agencies (the FTC
and the Antitrust Division of the U.S. Department of Justice (collectively, the
“Agencies”)), each of which has been successful in its active approach towards
merger enforcement during the Obama Administration. In addition, the court’s
analysis of the “actual potential competition” or “future competition” theory of
harm — which posits that a merger between an existing competitor and a probable
entrant in a concentrated industry may substantially lessen competition by depriving the marketplace of the competition that would have resulted from the entry —
is informative, especially given that the theory has a controversial history but has
continued to gain traction in recent Agency merger enforcement actions.
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Background
In October 2014, Steris announced its agreement to merge with UK-based competitor Synergy in an inversion transaction worth $1.9 billion. Steris provides sterilization services in the U.S. using gamma radiation, e-beam radiation and ethylene
oxide gas (“EO”). Steris and its primary competitor Sterigenics are the only U.S.
competitors that offer gamma radiation sterilization (a preferred option required for
some healthcare products due to its dense penetration capabilities) and together account for 85 percent of the U.S. market for contract sterilization services. Synergy,
which also offers contract radiation and EO sterilization services, is a much smaller
competitor than Steris or Sterigenics in the U.S. and does not have a U.S. gamma
radiation sterilization facility, but has a strong presence outside the U.S. Critically,
Synergy has been working to develop a new x-ray sterilization technology in the
hopes of increasing its U.S. market presence at the expense of Steris’ and Sterigenics’
gamma radiation services.
In May 2015, the FTC filed a complaint seeking to enjoin the merger, arguing that
Synergy was likely to enter U.S. x-ray sterilization, which “would have resulted in
substantial deconcentration, lower prices, and an important new technology for
U.S. sterilization customers.”2 In particular, the FTC alleged that the relevant product market (defined as “no broader than contract radiation sterilization services”)3 is
highly concentrated with two major players, that Synergy’s entry into U.S. x-ray
sterilization is probable and would augment competition, and that no other firms

Attorney Advertising

KIRKLAND ALERT | 2

are positioned for entry in either gamma radiation or x-ray sterilization. In response, the defendants challenged the application of the actual potential competition doctrine, citing Supreme Court precedent that declined to endorse the
doctrine,4 and argued that Synergy’s entry into x-ray sterilization was improbable.

Decision
Despite the defendants’ argument that actual potential competition “has long been
disfavored by numerous courts including the Supreme Court,” the court deferred
judgment on the issue and assumed the validity of the doctrine, instead focusing its
analysis on the factual probability of Synergy’s entry into U.S. x-ray sterilization.5 In
that issue, the court found that Synergy’s entry was not, in fact, likely because (1)
Synergy has no customer commitments, a prerequisite for formal board consideration of the plan to expand into U.S. x-ray sterilization, even though it has undertaken significant efforts to enlist customers, (2) the economics of switching from
gamma radiation to x-ray sterilization does not make sense for customers, and (3)
the capital costs of building U.S. x-ray facilities leads to low projected returns on investment, which makes expansion into U.S. x-ray sterilization unpalatable for Synergy. The court also disagreed with the FTC’s assertion that the pendency of the
merger, rather than legitimate business reasons, caused Synergy to abandon its entry
into U.S. x-ray sterilization, finding that “the problems that plagued the development of x-ray sterilization as a viable alternative to gamma sterilization in 2012 . . .
were the same problems that justified termination of the project in 2015: the failure
to obtain customer commitments and the inability to lower capital costs.”6 On
these grounds, the court denied the FTC’s motion for preliminary injunctive relief.

Takeaways
Given that the case law on actual potential competition is scant and provides relatively little guidance, it is perhaps unsurprising that the Northern District of Ohio
did not weigh in on the validity of the doctrine. Until a court squarely addresses the
issue, the Agencies will likely continue to pursue merger enforcement actions based
on actual potential competition arguments even though the application of the doctrine invites speculation.7 Indeed, the Agencies’ Horizontal Merger Guidelines provide express support for the actual potential competition theory8 and the Agencies
have a successful track record in advocating for the application of the doctrine in recent merger enforcement actions, including the recently abandoned Applied Materials/Tokyo Electron merger and the Nielsen/Arbitron merger, which was resolved
by consent order.9 As such, clients considering a horizontal merger in a concentrated industry, especially one where the innovation of new products and services
plays an important role, should be sure to assess the merger’s likely effect on future
competition — including whether the merger eliminates a likely potential future
competitor in a concentrated market — when assessing the antitrust risk profile of
the transaction.
More broadly, this case shows both the willingness of the FTC to pursue nontraditional antitrust theories and the difficulty such cases may face in the federal courts.
In another example that Kirkland & Ellis successfully litigated last year, the FTC
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lost a motion to dismiss in a non-merger pay-for-delay case in which the FTC, after
voting 3-2 to file the complaint, claimed that two agreements — although concededly
procompetitive individually — were anti-competitive when combined.10
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