
Section of Intellectual Property Law Landslide, Volume 9, Number 6 

Contentious Construction 

By Joshua L. Simmons and Megan L. McKeown 

Joshua L. Simmons is an intellectual property partner at Kirkland & Ellis LLP. He represents clients in 
appellate and trial courts around the country—particularly in complex cases and those of first 
impression. He can be reached at joshua.simmons@kirkland.com. Megan L. McKeown is an intellectual 
property associate at Kirkland & Ellis LLP. Her practice focuses on litigation and counseling. She can be 
reached at megan.mckeown@kirkland.com. 

Language can serve various purposes. For some, it is merely the way humans communicate with each 
other. For others, it is a set of rules on how to arrange words to permit communication. And for a select 
few, the creation of new languages is an expressive activity through which ideas about language, both 
human and computer, are conveyed. 

While U.S. copyright protection “subsists . . . in original works of authorship fixed in any tangible 
medium of expression,” 1 academics have debated whether constructed languages in general—languages 
that are invented or intentionally devised 2 —and computer languages in particular fit naturally into the 
copyright system. 3 On the one hand, commentators recognize that “[t]he involvement of a creator with 
her constructed language does not end when the first book or article describing the language is pub-
lished.” 4 Instead, the creator is interested in how the language is distributed and developed by subse-
quent users. 5 In other words, she (like any author) intuitively possesses a sense of ownership over the 
work that she has created. 6 

On the other hand, not all effort in creating a new work is entitled to copyright protection. 7 Some com-
mentators have argued that languages, even if they are original and creative, should not receive copy-
right protection because language is akin to an unprotectable idea that is free for anyone to use. 8 This 
debate has raged particularly large in considering the copyrightability of computer languages, which 
some in the academic community believe should be per se uncopyrightable or as minimally protected as 
possible. 9 

Despite this academic debate, until recently, the U.S. courts had not had the opportunity to consider the 
issue. That changed when two cases began making their way through the U.S. court system. 

SAS Institute Inc. v. World Programming Ltd. concerns the SAS System, “an integrated suite of busi-
ness software products” that allow users to “access, manage, and analyze data by writing programs in a 
programming language” called “SAS Language,” and World Programming’s competing system that, 
among other components, copied the SAS Language. 10 
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In contrast to the software issues raised in SAS, Paramount Pictures Corp. v. Axanar Productions, Inc. 
concerned the creation of a short film titled Star Trek: Prelude to Axanar and a feature film titled Axa-
nar, which are “set in the Star Trek universe twenty-one years before The Original Series.” 11 Para-
mount alleged that Axanar copied several elements from Paramount’s Star Trek works, including the 
Klingon language. 12 

This article addresses the debate through a fresh lens in light of recent judicial opinions. Without stak-
ing out a position, it summarizes the differing views on critical questions of copyright law related to con-
structed languages: First, whether constructed languages qualify as “original works of authorship” 
under the Copyright Act. Second, whether such works would be sufficiently fixed to warrant copyright 
protection. Third, whether constructed languages are ideas or expression. And finally, how constructed 
languages might be infringed and whether unauthorized use of a constructed language would constitute 
fair use. 

Is a Constructed Language an “Original Work of Authorship”? 
The first question warranting consideration is whether constructed languages constitute “works of 
authorship.” Many commentators have asked whether computer languages satisfy the definition of 
“computer program” in the Copyright Act 13 : “a set of statements or instructions to be used directly or 
indirectly in a computer in order to bring about a certain result.” 14 The interest is understandable as 
computer programs clearly are copyrightable. 15 

However, it does not appear that commentators have considered whether a constructed language would 
qualify as a non-computer program literary work. While the Copyright Act does not define the term 
“work of authorship,” it does provide as one of its nonexhaustive examples “literary works.” 16 Literary 
works are “expressed in words, numbers, or other verbal or numerical symbols or indicia, regardless of 
the nature of the material objects . . . in which they are embodied.” 17 No commentator has analyzed 
whether a computer language, or any constructed language for that matter, would satisfy this definition 
(even if it might not satisfy the narrower definition of a computer program). 18 

By contrast, commentators appear to agree that constructed languages could be sufficiently original to 
be copyrightable, even if some specific computer languages may not satisfy the originality requirement.
19 There are two possible reasons for the dearth of literature on this subject. First, after Feist Publica-
tions, only independent creation and a “minimal degree of creativity” are required for a work to be origi-
nal. 20 Given the acknowledged creativity of most well-known examples of such languages, 21 

commentators may believe that constructed language would satisfy that threshold. Second, the determi-
nation of originality is fact-specific, 22 meaning that each language will stand on its own merit and not 
be subject to a per se originality rule. 23 
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What Is the Fixed Work? 
Another issue requiring attention is whether a language is fixed. There certainly are dictionaries of 
words and grammar books for the Klingon art language. 24 Do those books constitute a fixation or mul-
tiple fixations of Klingon? Do computer language specifications constitute a fixation of a computer lan-
guage? Or is a language fixed through its use in novels or, in the case of computer languages, in 
computer programs? 

Some commentators have argued that such fixation is impossible. To them, one of the only ways that a 
language could be fully fixed is for the author to create “a list of all possible sentences in that language” 
because it would be “doctrinally suspect” to provide copyright protection for expressions that are not yet 
fixed. 25 This view, however, has been critiqued by other commentators. 26 

Instead, commentators have suggested that fixation occurs when a language is used in a work written in 
that language. 27 For example, computer languages would be fixed when “they are embodied in com-
puter programs. The program, stored on a . . . tangible medium, defines the computer language which it 
translates or requires for interaction with it.” 28 

A different approach would be to draw an analogy to the protection of characters that appear across 
multiple fixed works. In the Ninth Circuit, such characters and their attributes are protectable if they 
satisfy a three-part test: (1) the character must generally have “physical as well as conceptual qualities,” 
(2) the character must be “sufficiently delineated” to be recognizable as the same character whenever it 
appears, and (3) the character must be “especially distinctive” and “contain some unique elements of 
expression.” 29 One might argue that a constructed language that satisfies this test also would be pro-
tectable, regardless of whether the language is fixed in a single work. 

Is a Constructed Language an Idea or an Expression? 
A subject of considerable discussion is whether a constructed language is merely an “idea,” “system,” or 
“method of operation”—to which § 102(b) of the Copyright Act confirms copyright protection does not 
extend 30 —or whether it is the expression of such ideas, which are protected by copyright law. 31 Propo-
nents of the protection of constructed languages argue that creating a new language involves an expres-
sive, creative process. Developing such languages requires crafting the vocabulary, grammar, and 
syntax. 32 If, in doing so, there are multiple ways to express the underlying idea of the language, courts 
may find that it is protectable. 33 Indeed, Professor Steve Posner admits that it is possible to view a 
computer language “as an instruction set that enables the user to create and manipulate screens, files, 
file structures and executable programs. With such a view, nearly every language becomes an expression 
of the idea, because nearly all languages have those capabilities.” 34 

By contrast, some academics argue that a language is a system—i.e., “a systematic means of communi-
cating ideas or feelings by the use of conventionalized signs, sounds, gestures or marks having under-
stood meanings.” 35 They argue that computer language is just a “system of vocabulary and grammar 
rules.” 36 Similarly, those advocating against protection of art languages have described their “vocabu-
lary and grammar rules” as providing “instructions for a speaker to articulate thoughts and ideas,” 
which they argue are unprotectable. 37 
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To the extent that these advocates suggest that a constructed language is an unprotectable system 
because it performs a function, they must wrestle with recent court cases. In American Dental Ass’n v. 
Delta Dental Plans Ass’n, for instance, the Seventh Circuit held that a dictionary “cannot be called a 
‘system’ just because new novels are written using words, all of which appear in the dictionary.” 38 To 
the contrary, it found that a work may be “put to many uses” and still be protectable expression. 39 Like-
wise, the Federal Circuit in Oracle America, Inc. v. Google Inc. rejected the idea that an otherwise 
expressive work becomes unprotectable if “it is also functional.” 40 As the court explained in the context 
of computer code, to hold otherwise would mean that “no computer program is protectable,” a result 
that “contradicts Congress’s express intent to provide copyright protection to computer programs, as 
well as binding Ninth Circuit case law finding computer programs copyrightable, despite their utilitar-
ian or functional purpose.” 41 

Similarly, while ideas and rules may not be protectable, 42 courts have cautioned that the idea of a work 
or the rules of a game should be described “in fairly abstract terms.” 43 Doing so ensures that room is 
left for the “particular expression of that idea” to be “copyrightable.” 44 Indeed, “Section 102(b) does not 
extinguish the protection accorded a particular expression of an idea merely because that expression is 
embodied in a method of operation at a higher level of abstraction.” 45 Thus, to the extent that a con-
structed language includes ideas, systems, or methods of operation, a court may find the expression of 
those concepts protectable. The U.S. courts, however, have avoided this issue by concluding that the 
plaintiffs in cases tacitly raising this subject had permitted others to use their computer languages, 46 

leaving litigants with little guidance as to the application of the idea/expression dichotomy to con-
structed languages. 

How Do You Infringe a Constructed Language? 
If constructed languages are copyrightable, the inevitable question is what constitutes an unauthorized 
act of reproduction or distribution, or the creation of derivative works. The standard test for determin-
ing infringement in copyright cases is whether there is “substantial similarity between defendants’ work 
and the protectible elements of plaintiffs’.” 47 Yet, while it has been argued that the use of a language 
can be one of the elements showing substantial similarity between two works, 48 no court has decided 
whether the unauthorized use of a language, by itself, would constitute copyright infringement. 49 

Similarly, no court has analyzed the four fair use factors to determine whether the unauthorized use of a 
constructed language would be permitted by 17 U.S.C. § 107. Commentator Michael Adelman, however, 
has concluded that “most derivative uses of constructed languages would seem to fall squarely within 
the fair use limitation on copyright.” 50 As to the first fair use factor—“the purpose and character of the 
use”—he addresses the use of art languages for “analysis, literary criticism, and poetry by students,” 51 

but does not address use of constructed languages for substitutive, commercial purposes as may be 
more common of computer languages. As to the second factor—“the nature of the copyrighted 
work”—he acknowledges that, while constructed languages that are derivative of other languages or 
intended for “widespread, factual communications” would be less protectable, “ a priori languages, with 
their imaginative morphologies and syntaxes,” or art languages intended to “complement . . . a narrative 
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work” may receive more protection. 52 Adelman, however, does not address whether a “substantial 
investment of time and labor . . . in anticipation of a financial return” 53 would cause the second fair use 
factor to tip toward the copyright holder. 

As to the third fair use factor—“the amount and substantiality of the portion used”—he recognizes that 
“scholarly articles or poems” may use less of a work than “derivative works written in Loglan or Klin-

gon,” which “would be made up almost entirely of copyrighted material.” 54 Finally, as to the fourth fac-
tor—“the effect of the use on the potential market for or value of the copyrighted work”—Adelman 
argues that “dictionaries, grammar books, scholarly analysis, and artistic compositions in a constructed 

language would only draw more people to the original source material.” 55 This analysis, however, 
ignores the copyright holder’s interest in creating his or her own companion materials. 56 Ultimately, a 
decision as to fair use of any given constructed language will be decided on its particular facts. 

Conclusion 
In summary, as constructed languages grow in popularity, their inevitable march toward U.S. court-
houses is unavoidable. For now, we are left to wonder whether such languages fit within copyright’s 
mold. 
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