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Are Disgorgement’s
Days Numbered?
Kokesh v. SEC
May Foreshadow
Curtailment of the
FTC’s Authority to
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THE FEDERAL TRADE COMMISSION’S
Bureau of Consumer Protection recovers big dol-
lars. Some recent examples: Vemma Nutrition
Company agreed to pay $238 million to settle
charges that the multi-level marketing company

operated an illegal pyramid scheme; TracFone, the nation’s
largest prepaid mobile provider, paid $40 million to settle
deceptive advertising charges; the marketers of Sensa settled
charges of misleading weight-loss claims for $26.5 million;
and Google agreed to pay at least $19 million to resolve
charges relating to the in-app purchase feature in the Google
Play Store.1

From the FTC’s standpoint, there is nothing controversial
about the agency seeking monetary relief from individuals
and companies alleged to have engaged in deceptive or unfair
practices that violate Section 5 of the FTC Act. Indeed, the
FTC in December 2017 boasted that the Bureau of Con -
sumer Protection obtained 168 court orders totaling over
$12.72 billion between July 1, 2016 and June 30, 2017,
resulting in more than $6.4 billion in consumer refunds.2 The

FTC obtains a substantial portion of these monetary reme-
dies pursuant to Section 13(b) of the FTC Act—a provision
that does not mention monetary remedies and speaks only in
terms of “injunctions.” Federal circuit courts have, never-
theless, construed Section 13(b) to allow the FTC to obtain
monetary relief on the theory that Congress’s use of the word
“injunctions” permits the FTC to seek a full panoply of equi-
table relief, including disgorgement and restitution.

In an article published in the Fall 2016 edition of ANTI -
TRUST, David C. Vladeck, a former Director of the FTC’s
Bureau of Consumer Protection and a current member of the
faculty at Georgetown University Law Center, summarized
the precedents in this area and concluded that the argument
that the FTC lacks authority to obtain monetary relief pur-
suant to Section 13(b) “has been repeatedly and uniformly
rejected by every court to address it.”3 Professor Vladeck
then predicted that this “is not going to change” because
“Section 13(b) of the FTC Act authorizes courts to grant
injunctions, and that grant of authority empowers courts to
order the full range of equitable remedies, including restitu-
tion and disgorgement.”4

The Supreme Court, however, has never approved the
FTC’s monetary relief authority under Section 13(b) and, last
summer, signaled in Kokesh v. SEC that significant limits on
this authority may be on the horizon. In Kokesh, the Supreme
Court held that disgorgement obtained by the Securities and
Exchange Commission is a “penalty” subject to a five-year
statute of limitations under 28 U.S.C. § 2462 when ordered
pursuant to provisions similar to Section 13(b).5 While
Kokesh’s holding is confined to the SEC and a statute of lim-
itations question, the Supreme Court’s reasoning and analy-
sis suggest potential implications for the FTC.

First, with regard to matters in which the FTC seeks dis-
gorgement, the agency likely will be subject to the five-year
statute of limitations in 28 U.S.C. § 2462. Each of the “hall-
marks of a penalty” the Supreme Court identified in Kokesh
applies equally to the FTC’s use of disgorgement. This
change alone may significantly decrease the size of the FTC’s
disgorgement awards, as the agency has frequently gone back
much further than five years in its remedy calculations.6

Second, and perhaps more importantly, the Supreme
Court signaled that federal agencies may not be able to obtain
disgorgement or other remedies with similar characteristics as
equitable relief ancillary to an injunction at all. In a footnote
in the Kokesh opinion, the Court stated that it was not opin-
ing on “whether courts possess authority to order disgorge-
ment in SEC enforcement proceedings” or whether dis-
gorgement has been “properly applied.”7 At oral argument,
several Justices posed questions suggesting discomfort with
the SEC’s current disgorgement practices. For example,
Justice Kagan asked if the SEC has “ever set down in writing
what the guidelines are for how the SEC is going to use dis-
gorgement and what’s going to happen to the monies col-
lected?”8 In addition, the fact that the Supreme Court
deemed the SEC’s disgorgement remedy to be a “penalty”
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To obtain a monetary remedy that reached back further in
time, the SEC invoked its authority to seek disgorgement as
relief ancillary to an injunction issued pursuant to the
Securities Exchange Act, the Investment Advisers Act, and the
Investment Company Act.13 This authority had been widely
accepted among the lower courts, even after Congress in
1990 gave the SEC the power to seek statutory civil fines
instead.14 Citing lower court decisions, the SEC contended
that its disgorgement authority was not subject to 28 U.S.C.
§ 2462’s statute of limitations because disgorgement is an
equitable, “remedial” monetary sanction, rather than a
“penalty.”15 The district court concurred and ordered Mr.
Kokesh to pay $34.9 million in disgorgement and another
$18.1 million in prejudgment interest on top of his civil
fine. The Tenth Circuit likewise found “the reasons for th[at]
view are clear” and affirmed.16

In a unanimous opinion penned by Justice Sotomayor, the
Supreme Court reversed, holding that SEC disgorgement
constitutes a penalty subject to the five-year statute of limi-
tations found in Section 2482.17 To reach this conclusion, the
Court began by defining a “penalty” as a “punishment,
whether corporal or pecuniary, imposed and enforced by the
State, for a crime or offen[s]e against its laws.”18 From this
definition, the Court extrapolated three “hallmarks” of a
penalty: (1) it is imposed to redress the violation of a public
law; (2) it is sought for a punitive purpose such as deterrence;
and (3) it is not intended solely to compensate a victim for
his loss.19

Applying these factors, the Court determined that SEC
disgorgement was a penalty subject to Section 2482. First, the
Court noted that lower courts imposed SEC disgorgement as
a consequence for violating public laws—i.e., a violation
committed against the United States rather than an aggrieved
individual.20 A securities enforcement action may proceed,
the Court reasoned, even if the victims do not endorse it.21

Second, the Court concluded that disgorgement in the SEC
context was imposed for the “inherently punitive” purpose of
deterring of future public law violations.22 Third, the Court
recognized that “in many cases,” SEC disgorgement was not
compensatory because lower courts did not require the
money actually be paid to victims.23 The Court summarized
its decision by stating that SEC disgorgement bore “all the
hallmarks of a penalty: It is imposed as a consequence of vio-
lating a public law, and it is intended to deter, not to com-
pensate.”24

The Potential Implications of Kokesh for the FTC
Kokesh establishes a general definition of what constitutes a
“penalty” subject to Section 2462’s five-year limitations peri-
od. This definition is unlikely to be confined to the SEC and
logically applies to the FTC’s authority to seek monetary
relief under Section 13(b). 

The FTC’s use of disgorgement meets each of the Kokesh
criteria for a “penalty.” The FTC—like the SEC—is not
required to stand in the shoes of a particular victim when it

suggests that disgorgement may not be available as relief
ancillary to an injunction in light of the fact that the Court
has previously said that a court in equity may not enforce a
“civil penalty.”9 Because the FTC relies on the same legal
rationale as the SEC for its authority to obtain disgorge-
ment, Kokesh raises the possibility of future Supreme Court
decisions reaching the issues of whether and to what extent
the FTC may obtain disgorgement or other monetary relief.

Targets of FTC enforcement actions are already arguing
that Kokesh limits the FTC’s ability to obtain monetary relief
in Section 13(b) actions. The agency’s response in the five
instances in which Kokesh-related arguments have arisen to
date has been to deny that Kokesh applies to the FTC.
Notwithstanding this position, the agency has also simulta-
neously excluded from its remedy demands any funds asso-
ciated with conduct outside of Section 2462’s five-year
statute of limitations. The FTC has also described its primary
remedy demand as restitution—which focuses on harm to
victims caused by the unlawful conduct—rather than dis-
gorgement—which focuses on depriving the wrongdoer of
ill-gotten gains, and/or has characterized the purpose of its
monetary remedy request as victim compensation. Whether
restitution in the context of a Section 13(b) enforcement
action is substantively different than disgorgement in practice
and does not constitute a “penalty” under Kokesh is an open
question that undoubtedly will be litigated vigorously as this
area of case law evolves. 

The full impact of Kokesh on the FTC’s authority under
Section 13(b) remains to be seen. At a minimum, however,
Kokesh provides a sound basis to question the view expressed
by Professor Vladeck and others that challenges to the scope
of the FTC’s authority to obtain monetary relief under 13(b)
are futile and that “courts are increasingly showing impa-
tience with these long discredited arguments.”10

Kokesh Limits the SEC’s Disgorgement Authority
The facts at issue in Kokesh are straightforward. The defen-
dant, Charles Kokesh, owned two investment-adviser firms
that provided advice to business-development companies. In
2009, the SEC brought charges against Mr. Kokesh, claim-
ing he had misappropriated $34.9 million from four of these
clients and filed false reports with the Commission to cover
this up for 14 years. The jury agreed. 

The remedies phase is where Kokesh got interesting. In
2013, the Supreme Court had held in Gabelli v. SEC that the
general five-year statute of limitations in 28 U.S.C. § 2462
applied when the SEC sought statutory monetary penal-
ties.11 The district court in Kokesh recognized that any mon-
etary “penalty” against Mr. Kokesh therefore had to be based
on his misconduct during the last five years of his scheme.
The problem for the SEC was that Mr. Kokesh had taken the
vast majority of the $34.9 million involved—$29.9 million
to be exact—outside this limitations period. As a result, the
district court concluded it could impose a civil fine of only
$2.35 million for his unlawful behavior.12



seeks disgorgement, nor is it seeking to vindicate the rights of
any particular victims.25 Lower courts have likewise held that
the FTC, like the SEC, is not required to pay disgorgement
to victims, and the Commission has maintained that it need
not do so.26 Additionally, as with SEC disgorgement, courts
have held the primary purpose of FTC disgorgement is deter-
rence of future public law violations.27 For these reasons, it
appears very likely that FTC disgorgement will be limited by
the five-year limitations period found in Section 2462.
Indeed, the government acknowledged as much in its brief-
ing in Kokesh. Specifically, the Solicitor General described
the FTC as among the agencies whose authority to obtain
monetary remedies would be curtailed by construing Section
2462 as applicable to the SEC’s disgorgement authority.28

The more interesting question is whether Kokesh portends
additional limits on the FTC’s authority to obtain monetary
relief.There are good reasons to believe that it does. 

As noted above, the Supreme Court in Kokesh stated in a
footnote that its decision should not be read to opine on
whether courts actually possess authority to order disgorge-
ment in SEC enforcement proceedings or “whether courts
have properly applied disgorgement principles in this con-
text.”29 This footnote suggests the Court may not consider
either of these issues to be settled. 

Justice Gorsuch also reminded the SEC at oral argument
that the Court had never given its approval to the 50 years of
lower court precedent holding a court could order disgorge-
ment based on its inherent equitable authority ancillary to an
injunction.30 Justice Gorsuch further noted that the difficul-
ty in defining reasonable limits for such a remedy might
stem from the fact that “there’s no statute governing it. We’re
just making it up.”31

Justice Gorsuch was not alone among his colleagues in
struggling to identify the source (and consequential limits) 
of SEC disgorgement. Chief Justice Roberts, too, signaled
discomfort with the fact that Congress had never specified
disgorgement or another monetary remedy in the text of the
relevant provisions.32 And the Chief Justice was joined by
both Justice Kennedy and Justice Sotomayor in pressing the
parties to identify a specific statutory authority for disgorge-
ment.33 Justice Kennedy, in particular, explained that he
“understood in cases where the aggrieved party is before the
Court, there can be equitable remedies under state law,” but
he queried whether “[i]t is clear that the district court has
statutory authority” to obtain disgorgement otherwise.34 Jus -
tice Sotomayor wondered how, if the money was not being
returned to the harmed individuals as restitution, a statuto-
ry grant to seek equitable relief could serve as the basis for dis-
gorgement.35

Kokesh’s holding that disgorgement is not “remedial,” but
rather is a “penalty,” suggests that the Court may question
whether disgorgement is an appropriate equitable power
when a statute merely authorizes injunctions. In Tull v. United
States, the Court explained that “while a court in equity may
award monetary restitution as an adjunct to injunctive relief,

it may not enforce civil penalties.”36 Hence, if disgorgement
is a “penalty,” then presumably it cannot be a valid equitable
remedy under Tull. 

The entire final section of the Kokesh decision focuses on
the differences between disgorgement, as applied in the lower
courts, and the traditional characteristics of an equitable
remedy. The decision notes, in particular, that SEC dis-
gorgement is not “remedial” in large part because it does not
simply restore the status quo by returning the defendant to
the place he would have occupied had he not broken the
law.37 Rather, SEC disgorgement “sometimes exceed[s] the
profits gained as a result of the violation” either by forcing a
wrongdoer to disgorge gains that accrued to third parties or
by failing to account for expenses that reduced the amount
of illegal profit.38 The Court cited the Restatement (Third) of
Restitution and Unjust Enrichment for the proposition that
such sanctions were punitive ones “that the law of restitution
normally attempts to avoid.”39

Viewed collectively, these are fairly strong signals that 
the Court might be uncomfortable classifying an agency’s
requested monetary remedy as equitable relief ancillary to its
injunctive authority when the requested remedy has effects
beyond merely addressing the harm caused by the defen-
dant’s conduct. 

The FTC’s Initial Response to Kokesh
Unsurprisingly, within a matter of days, arguments based on
Kokesh began surfacing in ongoing FTC enforcement actions.
To date, defendants in at least five FTC matters have raised
Kokesh-related arguments—FTC v. DirecTV LLC, FTC v. J.
William Enterprises, LLC, FTC v. Credit Bureau Center, LLC,
FTC v. Publishers Business Services, Inc., and FTC v. AMG
Capital Management, LLC.40

FTC v. DirecTV. Fifteen days after Kokesh was decided,
DirecTV filed a motion for leave to file an amended answer
to add affirmative defenses based on Kokesh asserting that 
(1) the FTC is not entitled to seek restitution; and (2) even
if it is, the request is subject to a five-year statute of limita-
tions.41

In response, the FTC argued that DirecTV’s request was
untimely. The FTC further argued that Kokesh does not apply
to an FTC action seeking restitution because the purpose of
restitution is compensation rather than punishment, and
therefore, restitution is not a “penalty” under Kokesh.42 As a
fallback, the FTC also maintained that even if Kokesh applies
to an action seeking restitution, it did not apply in this case
because the agency’s complaint sought monetary relief “nec-
essary to redress injury to consumers” that would be used to
“provide redress to eligible consumers,” in contrast with the
Kokesh complaint, which sought “to disgorge an amount
equal to the funds and benefits obtained illegally.”43 Notably,
the FTC stated that its proposed order “recognizes the fun-
damental distinction between restitution and disgorgement
by providing primarily for restitution while allowing for dis-
gorgement of any residual funds for which distribution to
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consumers is not feasible.” And the agency all but conceded
that a five-year statute of limitations applies to disgorgement
by representing to the court that it intended to eliminate dis-
gorgement from its proposed order, at least as to any “puta-
tively time-barred claims.”44

In August 2017, the district court denied DirecTV’s
motion on the basis that DirecTV was not diligent in assert-
ing these affirmative defenses, expressly declining to “apply
Kokesh to make broad generalizations.”45 The court did, how-
ever, state in dicta that “[a] fair reading of the first line of foot-
note 3 in Kokesh does not support the argument that the FTC
is barred from seeking restitution” because “the Court explic-
itly declined to make any finding whatsoever, much less one
relevant to whether the FTC has authority to seek restitu-
tion.”46

FTC v. J. William Enterprises. In October 2017, defen-
dants filed a partial motion for summary judgment based on
Kokesh, asserting that (1) the Justices’ comments during oral
argument and the “ominous footnote” in the Kokesh decision
“cast[ ] considerable doubt” on courts’ authority to order
restitution, rescission, refunds, or disgorgement in FTC
enforcement actions; and (2) the three-year statute of limi-
tations in Section 19 of the FTC act applies.47 In response,
the FTC maintained its position that Kokesh “involve[d] an
entirely different and distinct statutory scheme” and “did
not change the law . . . regarding the scope of remedies under
the FTC Act.” The agency also asserted that Section 19 of the
FTC Act “has no bearing” on relief the FTC seeks under
Section 13(b). But the agency again also indicated that it was
willing to apply a five-year limit on its claims in order to
“effectively render[] a ruling that Kokesh applies moot.”48

The court accepted the FTC’s arguments and held that
Kokesh “provides no basis for this Court to disregard decades
of precedent” permitting the equitable remedies sought by
the FTC and contains “nothing . . . that indicates that the
Court should apply section 19(b)’s statute of limitations to
the FTC’s claims under section 13(b).”49

FTC v. Credit Bureau Center, LLC. In November
2017, defendants filed a motion to modify a preliminary
injunction entered against them based on Kokesh. Defen -
dants argued that terms in the preliminary injunction con-
tinuing an asset freeze and appointing a receiver were improp-
er because they were intended to hold assets for disgorgement
and restitution. As such, the “principles” set forth in Kokesh,
they contended, confirm that disgorgement and restitution
are “penalties” that the FTC is not authorized to seek under
Section 13(b).50

In response, the FTC again asserted that Kokesh “did not
alter, let alone reverse” the scope of remedies available under
the FTC Act, but instead narrowly held that “a five-year
statute of limitations applies when the SEC seeks punitive
disgorgement under the securities laws” and “expressly dis-
claimed any broader application.”51 The FTC also cited the
DirecTV and J. William Enterprises matters discussed above,
stating that “the only two courts to have considered the issue

have similarly concluded that Kokesh does not disturb estab-
lished precedent under Section 13(b).”52 Nevertheless, the
FTC again emphasized that “compensating victims is the
primary goal” in the agency’s case because the agency asked
for relief “necessary to redress injury to consumers” and pro-
posed to measure consumer recovery as “the full amount of
consumer loss.”53 And again, the FTC maintained that even
if Kokesh applies to FTC actions, “its only possible effect
would be to impose a five-year statute of limitations on an
award of disgorgement to the Treasury to the extent that the
disgorgement amount exceeded defendants’ gains,” which
would not affect the case because the alleged misconduct
dates back only to 2014.54

In January 2018, the district court denied the defendants’
motion, stating that the defendants’ interpretation of Kokesh
was a “considerable overstatement” because the decision said
nothing about “whether disgorgement and restitution were, as
defendants claim, ‘authorized’ under the securities statute.”55

The court held that controlling Seventh Circuit law “specifi-
cally authorizes disgorgement and restitution in FTC suits,”
that it saw nothing in the “principles of Kokesh undermining
these decisions,” and that it is “rather reckless to contend” that
Justices’ comments during oral argument in Kokesh “render
existing precedent infirm.”56

FTC v. Publishers Business Services. In this pending
Ninth Circuit appeal, Publishers Business Services contests a
monetary judgment of nearly $24 million, arguing (among
other things)57 that Kokesh makes clear that FTC disgorge-
ment is a penalty that is outside the scope of permissible
equitable relief under Section 13(b).58

In response, the FTC reiterated the position taken by the
agency in both DirecTV and J. William Enterprises: Kokesh
was a narrow decision that left undisturbed “decades of con-
sistent law on the availability of equitable remedies under the
FTC Act.”59 Yet again, however, the FTC was careful to state
in its briefing that even if Kokesh did apply, it has no “prac-
tical application” to the present case because the entire judg-
ment seeks “equitable monetary relief for consumers” that
falls within Section 2462’s five-year statute of limitations.60

FTC v. AMG Capital Management. In this pending
Ninth Circuit appeal, the appellants filed a brief approxi-
mately one month after Kokesh was decided, citing to the
Supreme Court’s decision as a basis for challenging a $1.3 
billion monetary judgment.61 The appellants argued that
Kokesh “mandates the application of a statute of limitations
to FTC 13(b) enforcement actions” and that the Truth in
Lending Act’s one-year statute of limitations applies to the
case or, in the alternative, that the three-year statute of limi-
tations in Section 19 of the FTC Act applies. They also urged
the Ninth Circuit to reconsider “[t]he availability of mone-
tary awards under Section 13(b)—regardless whether a court
labels them ‘damages’ or ‘equitable restitution,’” and to apply
the Kokesh factors to “determine whether the FTC improp-
erly uses Section 13(b) to pursue penal monetary relief under
the guise of equitable authority.”62



In response, the FTC again characterized Kokesh as a nar-
row decision limited to disgorgement judgments “with the
purpose of punishment and deterrence” under the Securities
Exchange Act.63 At the same time, the agency took pains to
note that the judgment in the present case was intended to
be used to “compensat[e] a victim for his loss” and that the
Ninth Circuit “need not reach the issue” of whether Kokesh
applies to FTC “requests for monetary relief” because the
monetary judgment did not extend beyond five years.64

While these matters are likely just a taste of the Kokesh-
related disputes the FTC can expect to encounter in the
future, several recurrent themes seem to be emerging from the
Commission’s advocacy. First, the FTC is not explicitly con-
ceding that Kokesh applies to it. Given that the government’s
briefing in Kokesh argued that the ruling would apply to the
FTC, it will be interesting to see if the FTC will maintain this
position in future Kokesh-related disputes. Second, the FTC
is largely abandoning efforts to seek disgorgement outside of
Section 2462’s five-year statute of limitations, and may there-
by minimize the likelihood of court rulings applying the core
holding of Kokesh to the agency. Finally, the FTC appears to
be emphasizing that the agency is primarily seeking restitu-
tion, as opposed to disgorgement, and characterizing the
purpose of its monetary remedies as victim compensation—
for example, by stating that its monetary relief demand is
“necessary to redress injury to consumers” (DirecTV and
Credit Bureau Center), constitutes “equitable monetary relief
for consumers” (Publishers Business Services), and will be
used to “compensat[e] a victim for his loss” (AMG Capital
Management and Credit Bureau Center).65 This presumably
reflects an effort by the agency to distance its monetary reme-
dies from the SEC disgorgement remedy directly at issue in
Kokesh.

Can FTC Restitution Constitute a Penalty?
The FTC’s apparent effort to emphasize that its primary
monetary remedy request is in the form of restitution and
that it is seeking funds for victim compensation raises the
question whether FTC restitution can be classified as a
“penalty” under Kokesh. For the reasons outlined above, this
would call into question whether the FTC can obtain such
relief beyond the five-year statute of limitations specified by
28 U.S.C. § 2462 and could lead to a finding that the FTC
may not obtain such relief ancillary to an injunction under
Section 13(b). 

The FTC has previously described restitution and dis-
gorgement as “related” equitable remedies that serve dis-
tinct purposes.66 According to the agency, disgorgement is
“designed to deprive a wrongdoer of his unjust enrichment
and to deter others from future violations,” and restitution
is “intended to restore the victims of a violation to the posi-
tion they would have been in without the violation, often by
refunding overpayments made as a result of the violation.”67

Although the FTC’s description of restitution emphasizes
victim compensation and makes no mention of deterrence,

the Kokesh decision suggests that the label attached to the
monetary remedy is irrelevant—what matters is the remedy’s
objective, how it was calculated, and how it is used. 

Applying the Kokesh factors to FTC restitution does not
yield a clear answer. As to the first factor, which focuses on
whether the case proceeds for law enforcement purposes,
there is little the FTC can do to avoid the conclusion that the
cases in which the agency seeks restitution may proceed “even
if victims do not support or are not parties to the prosecu-
tion,” and thus redress the violation of a public law under
Kokesh.68 Indeed, this is true of all FTC actions under Section
13(b).

Application of the other two Kokesh factors to FTC resti-
tution is less clear-cut. As to the second factor—the degree to
which the remedy is “punitive” and “deterrent” in nature—
as noted above, the FTC describes restitution as focused on
victim compensation, a purpose that is, generally speaking,
remedial rather than punitive or deterrent.69 In practice,
however, FTC restitution has been calculated in a manner
that has resulted in defendants being liable for amounts that
significantly exceed the alleged harm to victims caused by the
offending conduct. This occurs because some courts have
permitted the FTC to base restitution amounts on rough
approximations of consumer harm70 that may fail to account
for the fact that some purchasers of the product at issue 
(a) received significant value, and/or (b) were unaffected by
the offending conduct because they did not see the deceptive
advertisement or experience the unfair conduct.71 If a resti-
tution amount exceeds the amount of consumer harm caused
by the conduct, the remedy arguably imposes costs on defen-
dants that are punitive and serve to deter future violations.
Thus, because the restitution amounts the FTC has sought
and obtained have, at least in some cases, not been closely
linked to the consumer harm actually caused by the defen-
dant’s conduct, the second Kokesh factor arguably supports
the conclusion that the remedy is a penalty.

The third Kokesh factor turns on whether the recovered
funds are actually paid to victims as compensation. The FTC
has stated that, where it is feasible to do so, it endeavors to
remit funds obtained as restitution to victimized consumers.72

However, the FTC has not always accomplished this goal
and, in some cases, the agency has sought instead to at least
have the discretion to direct restitutionary funds to the U.S.
Treasury, given difficulties in successfully remitting funds to
affected consumers. To the extent such funds are not returned
to consumers, one might think of this component of a mon-
etary remedy as equitable disgorgement, not restitution.73

Kokesh can be read to suggest that the relevant question when
analyzing this factor is whether all of the funds collected go
to the victims, as opposed to the government. Hence, because
the FTC does not consistently remit all of the funds obtained
as restitution to consumers, this may cut in favor of con-
cluding that restitution obtained by the FTC does indeed
function as a penalty.
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Conclusion
What ultimate implications Kokesh may have for the FTC
remains unclear. What is clear is that the agency is already
confronting arguments that Kokesh significantly limits its
ability to obtain monetary relief in Section 13(b) matters.
While no court to date has issued a decision applying the rea-
soning of Kokesh to the FTC, there are strong arguments
that FTC disgorgement is a “penalty” subject to the statute
of limitations in 28 U.S.C. § 2462, and that this remedy may
be entirely unavailable as relief ancillary to the Commission’s
statutory injunctive authority. 

The agency does appear to be shifting its approach to
equitable monetary remedies to avoid requiring a court to
squarely decide these issues, including by imposing limita-
tions on how far back in time its disgorgement calculations
reach, and characterizing its monetary relief as restitution
designed to facilitate victim compensation. Whatever courts
conclude after delving more deeply into these issues, Kokesh
already makes clear that the scope of the FTC’s authority to
obtain monetary relief under Section 13(b) is less settled
than some previous commentators have suggested.�

1 Press Release, Fed. Trade Comm’n, Vemma Agrees to Ban on Pyramid
Scheme Practices to Settle FTC Charges (Dec. 15, 2016), https://www.ftc.
gov/news-events/press-releases/2016/12/vemma-agrees-ban-pyramid-
scheme-practices-settle-ftc-charges; Press Release, Fed. Trade Comm’n,
Prepaid Mobile Provider TracFone to Pay $40 Million to Settle FTC Charges
It Deceived Consumers About ‘Unlimited’ Data Plans (Jan. 28, 2015),
https://www.ftc.gov/news-events/press-releases/2015/01/prepaid-
mobile-provider-tracfone-pay-40-million-settle-ftc; Press Release, Fed. Trade
Comm’n, Sensa and Three Other Marketers of Fad Weight-Loss Products
Settle FTC Charges in Crackdown on Deceptive Advertising (Jan. 7, 2014),
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