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O
n Friday, June 28th, 2019, 
EXCO Resources and its 
debtor affiliates (collec-
tively, EXCO) emerged 
from bankruptcy having 

equitized over $1 billion of funded 
debt and shed significant litigation 
overhang and burdensome midstream 
contracts.

EXCO’s stay in bankruptcy lasted 
18 months, with Judge Marvin Isugr 
of the U.S. Bankruptcy Court for the 
Southern District Texas presiding. 
The case included a full marketing 
process, two disclosure statement 
hearings, multiple proposed plans, 
a derivative standing fight, a multi-day 
confirmation trial, several rounds of 
mediation, and dozens of adversary 
proceedings and contested matters. 
EXCO’s Chapter 11 cases were costly 
and contentious, with a half-dozen 
key players actively engaged in nego-
tiation and litigation and dozens more 
protecting and advancing their inter-

ests. But in the end, EXCO confirmed 
a plan that had the support of every 
key constituent.

In a world where quick Chapter 11 
cases that fail to fully utilize the tools 
available under the bankruptcy code 
have become the norm, the EXCO cas-
es serve as an example of the power 
of Chapter 11 to meaningfully restruc-
ture an oil and gas business and leave 
it positioned for go-forward success 
in a volatile commodities market.

EXCO’s Prepetition Challenges 
and Responses. To fully understand 
EXCO’s journey through the bankrupt-
cy process, it is necessary to turn 
back the clock several years. Like 
many of its peers in the oil and gas 
industry, EXCO was experiencing sig-
nificant challenges in the years follow-
ing the collapse of the oil and gas mar-
kets. It had an over-levered balance 
sheet and burdensome midstream 

transportation “take or pay” agree-
ments. In an effort to address these 
challenge, EXCO sought to cut costs, 
reposition its asset portfolio, and 
improve its operational performance. 
In addition, EXCO worked to de-lever, 
executing a series of refinancing 
transactions between 2015 and 2017.

Following the 2017 refinancing 
transaction, EXCO’s capital struc-
ture was comprised of an approxi-
mately $150 million RBL facility, 
approximately $300 million of “1.5 
Lien” notes, an approximately $750 
million “1.75 Lien” term loan facility, 
an approximately $20 million second 
lien term loan facility (a “stub” piece 
of debt from the 2015 refinancing), 
and approximately $200 million of 
unsecured notes. Importantly, over 
two-thirds of the 1.5 Lien notes were 
held by funds controlled by two 
entities (known as “Bluescape” and 
“Fairfax”), who also held a majority 
of the 1.75 Lien term loan, had rep-
resentatives on EXCO’s prepetition 
Board of directors (including during 
the 2017 refinancing transaction), and 
held significant equity positions. The 
dynamic between Fairfax and Blues-
cape and other creditor constituents 
was a key factor throughout the case.

In April 2017, EXCO executed an 
agreement to divest a significant 
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portion of its assets. This would have 
materially improved its liquidity posi-
tion and allowed EXCO to pay down 
a portion of its funded indebtedness 
and fund ongoing asset development. 
However, the transaction was termi-
nated in August 2017 when one of 
EXCO’s contract counterparties ter-
minated a natural gas sales contract, 
leaving EXCO unable to satisfy a mate-
rial condition to closing of the sale.

Accordingly, EXCO began engaging 
with its major creditor constituencies 
in the fall of 2017 regarding the terms 
of a potential consensual restruc-
turing transaction. After lengthy 
negotiations between certain of the 
Company’s secured lenders and an ad 
hoc group of unsecured noteholders, 
EXCO filed for Chapter 11 in January 
2018 with a $250 million debtor-in-
possession financing facility led by 
Bluescape and Fairfax.

EXCO’s Bankruptcy and the Com-
mittee’s Investigation. After com-
mencing its Chapter 11 cases, EXCO 
launched a comprehensive market-
ing process. EXCO also engaged in 
negotiations with its secured credi-
tors and the official committee of 
unsecured creditors (the Committee). 
The Committee, following a months’-
long investigation, alleged two doz-
en causes of action against, among 
other parties, Bluescape and Fairfax, 
as well as certain of EXCO’s current 
and former directors. The Commit-
tee focused on claims arising from 
the 2017 refinancing transactions, 
which were implemented by a Board 
on which the creditors served and 
resulted in a capital structure domi-
nated by them, including fraudulent 
conveyance and preference theory 
claims. In the Committee’s view, the 
claims could unlock hundreds of mil-
lions of dollars of value for unsecured 
creditors. If successful, such claims 
could result in the 1.5 Lien claims and 

1.75 Lien claims becoming unsecured 
or subordinated to bond and other 
unsecured claims, materially trans-
forming the capital structure. On the 
other hand, Bluescape and Fairfax did 
not view the claims as having mate-
rial value, believing that their 1.5 Lien 
and 1.75 Lien claims were insulated 
from challenge on a variety of theo-
ries. EXCO worked to bridge this gap 
through multiple formal and informal 
negotiations. However, given Blues-
cape and Fairfax’s position in the 1.5 
Lien and 1.75 Lien claims, which gave 
them the ability to block a plan, EXCO 

had limited ability to propose a plan 
that would receive sufficient creditor 
support to be confirmed.

This dynamic left EXCO with effec-
tively two choices: (1) litigate the 
estate claims to a final resolution 
during the bankruptcy proceeding, to 
determine the priority of the various 
claims; or (2) reach a consensual res-
olution of the causes of action among 
sufficient parties to support a con-
firmable plan. After several months 
of negotiations among EXCO and its 
creditor constituencies, EXCO sought 
the appointment of Chief Judge David 
R. Jones as a mediator. Judge Jones 
ultimately presided over approxi-
mately ten days of formal media-
tion, as well as numerous informal 
mediation sessions, telephone con-
ferences, and correspondence with 
all parties. The mediation process 
provided an opportunity for parties 
to present their legal positions before 
an esteemed arbiter outside the 
confines of the courtroom, and the 
strength of the mediation privilege 

in Texas allowed for transparent and 
fulsome dialogue between the media-
tion parties. EXCO and its creditors 
negotiated vigorously, realizing that 
expansive litigation would likely have 
caused significant business disrup-
tion, but would be required if a deal 
could not be reached.

The First Plan and the Raider 
Creditors. In the fall of 2018, EXCO 
agreed on the terms of a consensual 
restructuring solution with the major-
ity of its secured lenders and the 
Committee, which was documented 
in a plan filed in October 2018 (the 
First Plan). The First Plan embod-
ied a compromise of multiple estate 
causes of action. The 1.5 Lien lenders 
would receive payment in full in cash 
(from the proceeds of a new financing 
facility), the 1.75 Lien lenders would 
receive 82% of the equity in the reor-
ganized company, and the unsecured 
creditors (including the second lien 
creditors, unsecured noteholders, 
and general unsecured creditors) 
would receive, collectively, 18% of 
the reorganized equity. EXCO’s insur-
ance carriers also agreed to fund a 
cash settlement amount, all of which 
was allocated to unsecured creditors’ 
recovery.

The First Plan also addressed sig-
nificant claims asserted by contract 
counterparties at Raider. As part of 
its liability management strategy, 
EXCO had executed a divisional 
merger under Texas state law in 
April 2016, pursuant to which it 
created a new marketing entity 
(known as Raider). The divisional 
merger transferred to Raider, by 
operation of law, certain agree-
ments for natural gas sales, market-
ing, gathering, and transportation, 
and associated liabilities. Raider 
separately managed the EXCO’s 
marketing activities, allowing it 
to independently pursue various 
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marketing opportunities. At the 
commencement of the case, EXCO 
had rejected several of the large 
contracts that had been assumed by 
Raider. Damages asserted by these 
creditors could have increased the 
size of the unsecured claims pool 
by hundreds of millions of dollars, 
significantly diluting any potential 
recovery to unsecured bondhold-
ers and other general unsecured 
creditors. Accordingly, resolution 
of these claims was another key fac-
tor in any plan.

The First Plan did not provide 
any recovery for unsecured Raider 
creditors due to the lack of unen-
cumbered value at that entity avail-
able after satisfaction of 1.5 Lien, 
1.75 Lien, and second lien claims. 
Multiple Raider creditors vigorously 
opposed the First Plan, challenging 
the 2016 divisional merger transac-
tion. Various Raider creditors also 
challenged EXCO’s rejection of their 
contracts or asserted counterclaims 
against EXCO seeking material dam-
ages. EXCO faced a similar choice 
with regard to claims asserted by 
Raider creditors, many of whom had 
complex and multi-faceted relation-
ships with the company: engage in 
extensive and fact-intensive litiga-
tion, or attempt to reach a consen-
sual resolution. With the continued 
assistance of Judge Jones, EXCO 
engaged in discussions and media-
tions with several of the significant 
Raider creditors in the lead up to 
a December confirmation hearing.

Volatility in the Capital Markets 
and the Amended Plan. Unfortu-
nately, volatility in the commodities 
markets at the end of 2018 prevented 
EXCO from securing the exit financ-
ing necessary to implement the First 
Plan, and EXCO determined that a 
further de‑leveraging would be nec-
essary to best position the company 

for continued success. After several 
more months of mediation and nego-
tiations in early 2019, EXCO reached 
a revised deal with Bluescape, Fair-
fax, and the Committee that provided 
for the full equitization of all prepeti-
tion indebtedness—an improved out-
come for the company’s go-forward 
health, as the First Plan would have 
levered the reorganized EXCO with 
a $350 million exit RBL and approxi-
mately $350 million of second lien 
debt.

Pursuant to the revised compro-
mise plan, 1.5 Lien noteholders 
would receive approximately 61% 
of the reorganized equity and 1.75 
Lien lenders would receive approxi-
mately 39% of the reorganized equi-
ty, subject to reallocation based on 
the causes of action alleged by the 
Committee, which were preserved 
for litigation following the effective 
date. Non-settling 1.5 Lien and 1.75 
Lien lenders would not receive a 
distribution on the effective date, 
but rather only upon resolution of 
any causes of action against them. 
In exchange for a release of estate 
claims and causes of action against 
Bluescape and Fairfax, they agreed 
to forgo approximately $60 million of 
value to which they would be entitled 
as holders of 1.5 Lien notes claims, 
which was made available to unse-
cured creditors. (The proceeds from 
the D&O settlement were retained 
by EXCO.)

This compromise was embodied in 
the Third Amended Plan, which was 
filed in April 2019. The two largest 
secured creditors other than Fairfax 
and Bluescape opposed Third Amend-
ed Plan on various grounds, including 
the preservation of causes of action 
for litigation post-effective date and 
the allocation of the Fairfax/Blues-
cape settlement proceedings. EXCO 
ultimately reached an agreement 

with both creditors—one before con-
firmation and the other after a two-
day contested confirmation hearing. 
Ultimately, the plan was supported 
by all major creditor constituencies, 
all objections were consensually 
resolved, and the Third Amended 
Plan was confirmed by Judge Isgur 
on June 18, 2019.

Key Takeaways

EXCO’s bankruptcy case was 
protracted and challenging, involv-
ing dozens of complex substantive 
and procedural issues. All parties 
involved hoped for a swift and pain-
less resolution, and at various points 
throughout the case every constitu-
ency was frustrated by the pace and 
price of the process. Nonetheless, 
EXCO’s challenging bankruptcy case 
ultimately had a silver lining. Due to 
the need to dramatically de-lever 
the capital structure after volatility 
in the financing markets at the end 
of 2018, and the ability to meaning-
fully address unprofitable business 
arrangements, EXCO emerged a 
dramatically de-levered and un-bur-
dened entity with access to capital 
upon emergence. EXCO’s bankruptcy 
provides an example of the power-
ful tools available to debtors‑in‑pos-
session, and the results that can be 
achieved in Chapter 11. This will help 
EXCO weather, and hopefully thrive 
in, whatever tomorrow’s oil and gas 
market holds.
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