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New Rules For Chinese Company M&A Transactions

Involving Foreign Investors

On August 8, 2006, six Chinese government
agencies’ jointly issued the 2006 M&A Rules?
(substantially amending and expanding
China’s 2003 M&A Rulesd), effective
September 8, 2006.

The 2006 M&A Rules establish a general legal
framework for foreign investors (both strate-
gic and financial investors) to acquire either
equity or assets of a Chinese company in
exchange for cash or stock of the foreign
acquiror, requiring (among other things)
approval by one or more Chinese govern-
ment agencies. If the Chinese target compa-
ny is publicly listed, the foreign investors’
acquisition is also subject to another set of
recently adopted rules4, as discussed in our
May 16, 2006 PEN article entitled 7,200
New Targets: China’s Foreign Strategic
Investments Rules.

The 2006 M&A Rules’ three most notable
changes (as compared to the 2003 M&A
Rules) for a foreign investor are:

1. Share Exchange Expressly Permitted
The 2006 M&A Rules expressly permit (and
regulate) for the first time the use of a foreign
publicly listed company’s shares as consider-
ation for the exchange of Chinese equity
securities in connection with an M&A trans-
action. Two major requirements, among oth-
ers, for such a share-exchange transaction
are:

+ The foreign shares used as considera-
tion must be traded on a public stock
market (i.e., not traded over the counter
or privately held) and must have a “sta-
ble” share price over the previous 12
months.>

¢+ The foreign listed company (and its
management) must not have been sub-
ject to any sanction by a relevant regu-
latory authority within the past three
years.

The new rules require a multi-step govern-
ment approval process for such a share-
exchange transaction. First, the Chinese tar-
get company must submit to a Chinese gov-
ernment agency® a due diligence report
issued by its M&A advisor, together with
other documents related to the share owner-
ship and trading, financial condition, and
good standing of both the Chinese company
and the foreign listed company. Second, if
the application is satisfactory, the Chinese
government agency issues a restricted
approval certificate and within six months
thereafter the parties must complete the
equity transfers. Third, the Chinese govern-
ment agency issues an unrestricted approval
certificate after verifying completion of the
equity transfers. Fourth, the Chinese compa-
ny is required to obtain a foreign exchange
registration certificate and a business
license, respectively, by registering with two
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other Chinese government agencies.”

2. National-Economic-Security
Safeguards

The 2006 M&A Rules require foreign investors
to notify a Chinese government agency? if a
proposed M&A transaction results in foreign
investors’ controlling any Chinese company
that involves or affects:

+ a key domestic industry;
+ national economic security; or

+ well-known or traditional trademarks or
brand names

If the agency is not properly notified, the
agency may require termination of the trans-
action, divestment of equity interests or
assets, or any other action required to dissi-
pate negative effects to national economic
security resulting from the transaction.

These new economic-security-safeguard
provisions are both broad and vague regard-
ing which industries are “key,” when “nation-
al economic security” is affected, and what
trademarks and brand names are well-known
or traditional. In addition, the new rules place
the onus on the parties to determine whether
a transaction triggers the notification require-
ment. It is also unclear whether these new
rules require notice in advance of consum-
mating a proposed M&A transaction or mere-
ly require notice after the transaction’s com-
pletion. Finally it is not clear whether the new
rules grant the Chinese government agency
power to block a transaction after an
advance notice has been filed.

It appears that the Chinese authorities are

keen to protect their key industries and
assets, a reaction not completely dissimilar
to the U.S. Congress’s reaction to, and inter-
ference in, the Chinese National Offshore Oil
Corporation’s (CNOOC) proposed purchase
of American oil company Unocal in 2005.
This is also consistent with the Chinese
authorities’ consideration of The Carlyle
Group’s agreement to acquire an 85% stake
in Xugong Group Construction Machinery,
China’s largest construction machinery man-
ufacturer and distributor, for $375 million,
which although signed October 25, 2005, has
yet to receive approval.

3. Interest of Domestic Persons in Foreign
Companies Requires Chinese Government
Approval

The 2006 M&A Rules require approval by a
Chinese government agency® where a
“domestic person” in China establishes or
controls a foreign company and the foreign
company acquires a Chinese affiliated com-
pany.'0 Requirements for approval are
unclear and the terms “domestic person”11 in
China, “control”2 and “affiliated company”
are undefined.

When foreign investors acquire a Chinese
company, it is common—particularly in a pri-
vate equity or venture capital context—for
the foreign investors to offer selected
Chinese persons (such as an owner or man-
ager of the Chinese company who remains
with the company post-acquisition) an
opportunity to own, at and after the closing,
equity interests in the foreign company
established to make the acquisition. Whether
such a transaction would trigger the approval
requirement under the 2006 M&A Rules is
unclear.
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1. The six Chinese government agencies are Ministry of Commerce (“MofCom?”), State Administration of Foreign Exchange (“SAFE”),
State Administration of Industry and Commerce (“SAIC”), China Securities Regulatory Commission, State-Owned Assets
Supervision and Administration Commission, and State Administration of Taxation.

2. The formal title of the 2006 M&A Rules is Regulations on Mergers and Acquisitions of Domestic Enterprises by Foreign Investors.

3.  The formal title of the 2003 M&A Rules is Provisional Regulations on Mergers and Acquisitions of Domestic Enterprises by Foreign
Investors.

4.  Measures on Strategic Investments in Listed Companies by Foreign Investors.

5.  The exchange of a foreign company’s shares for a Chinese company’s shares is subject to a special rule where (a) the Chinese com-
pany is forming a special purpose vehicle (an “SPV”), such as a holding company to own the Chinese company, (b) the SPV is con-
trolled by Chinese persons (possibly interpreted very broadly to include even small equity ownership by Chinese persons, as pre-
scribed in SAFE’s Circular 75 (see footnote 12 below)), and (c) the parties intend to take the SPV (and hence the Chinese subsidiary)
public. Under this special rule, the SPV’s shares are not required to be publicly listed (e.g., the shares can be privately held) at the
time of the exchange.

6. MofCom.

7.  SAFE for the foreign exchange registration and SAIC for the business license issuance, with tentative registration previously filed

when MofCom issued the restricted approval certificate as described in the second step above.

MofCom.

MofCom.

0. Another government agency, SAFE, already requires a registration (not approval) in a similar situation, in its circular issued October

21, 2005 (“Circular 75”).

11. A similar term in Circular 75, “domestic resident,” is broadly defined to mean any Chinese legal entity or natural person with a
Chinese identity card or passport or who regularly resides in China because of economic interests.

12.  The term “control” in Circular 75 is broadly defined to mean the right to operate, to benefit from, or to decide the policies of an SPV
or a Chinese company.

0>

Should you have any questions about the matters addressed in this Kirkland PEN,
please contact the following Kirkland & Ellis authors or your regular Kirkland & Ellis contact.

David Patrick Eich
deich@kirkland.com
+44 20 7469 2222

Tai Hsia
thsia@kirkland.com
+44 20 7469 2325

Chuan Li
cli@kirkland.com
+1 (312) 861-2437

Kirkland & Ellis LLP’s Private Equity Practice

Kirkland & Ellis LLP’s private equity and venture capital attorneys handle leveraged buy-outs, early-stage
venture capital investments, later-stage growth capital transactions, recapitalizations and going private
transactions. In addition, we have significant experience in the formation of private equity and venture cap-
ital funds. Kirkland represents more than 200 private equity firms from all industries in every major market
around the world. Kirkland & Ellis was named by Chambers & Partners as the “International Private Equity
Law Firm of the Year,” the “USA Private Equity Law Firm of the Year” and first in Private Equity Fund
Formation.

W KIRKLAND

KIRKLAND & ELLIS LLPS™

This publication is distributed with the understanding that the author, publisher and distributor are not rendering legal, accounting, or other professional
advice or opinions on specific facts or matters and, accordingly, assume no liability whatsoever in connection with its use. Pursnant to Rules 7.2 to 7.4 of the
Lllinois Rules of Professional Conduct, this publication may constitute advertising material.

Copyright © 2006 KIRKLAND & ELLIS LLP. All rights reserved.

www.kirkland.com


http://www.kirkland.com
mailto:deich@kirkland.com
mailto:thsia@kirkland.com
mailto:cli@kirkland.com


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




