
Pratt’s Journal of  
Bankruptcy Law

Volume 6	 Number 5	 July/August 2010

Headnote: Loan To Own
Steven A. Meyerowitz	 381

Disenfranchising Strategic Investors In Chapter 11: “Loan to Own”  
Acquisition Strategy May Result In Vote Designation
Mark G. Douglas	 383

The Trend Towards Greater Disclosure of Bondholder Positions in  
Bankruptcy – The Advisory Committee on the Federal Rules of  
Bankruptcy Procedure Proposes a Substantial Rewrite of Federal Rule  
of Bankruptcy Procedure 2019
Glenn E. Siegel, James O. Moore, and Janet M. Bollinger	 396

Bankruptcy Claims Trading: What Is It? How Can a Trader Maximize  
Returns?
Allan H. Ickowitz and John W. Kim	 415

The Intersection of FIRREA and Bankruptcy Law
Dennis J. Connolly, Jessica P. Corley, and Jonathan T. Edwards	 420

Municipality Bankruptcy Filings Under the Bankruptcy Code 
Bruce A. Wilson	 427

Fighting Affirmative Defenses in a Judicial Foreclosure State
John Bianco and Richard Petrovich	 433

Three People Filed an Involuntary Chapter 11 Petition Against the U.S.  
Treasury Department:  Analyzing the Petition
Alan E. Gamza, Christopher J. Caruso, and Christopher R. Gresh	 439

Third Circuit Overrules Long-Criticized Frenville Decision; Redefines 
When “Claim” Accrues for Future Claimants
James H.M. Sprayregen, Theodore L. (“Ted”) Freedman, and Adam Paul	 445

Fifth Circuit Holds Foreign Representatives May Bring Foreign Law  
Avoidance Actions Under Chapter 15 of the Bankruptcy Code
Shmuel Vasser and Jennifer Muller	 450

BAPCPA: The Nail in the Coffin for Retailers
Biana Borukhovich	 455



Editor-in-chief
Steven A. Meyerowitz

President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Pratt’s Journal of Bankruptcy Law is published eight times a year by A.S. Pratt & Sons, 805 Fif-
teenth Street, NW., Third Floor, Washington, DC 20005-2207, Copyright © 2010 ALEX eSOLUTIONS, INC. All 
rights reserved. No part of this journal may be reproduced in any form — by microfilm, xerography, or otherwise 
— or incorporated into any information retrieval system without the written permission of the copyright owner. 
Requests to reproduce material contained in this publication should be addressed to A.S. Pratt & Sons, 805 Fif-
teenth Street, NW., Third Floor, Washington, DC 20005-2207, fax: 703-528-1736. For permission to photocopy 
or use material electronically from Pratt’s Journal of Bankruptcy Law, please access www.copyright.com or 
contact the Copyright Clearance Center, Inc. (CCC), 222 Rosewood Drive, Danvers, MA 01923, 978-750-8400.  
CCC is a not-for-profit organization that provides licenses and registration for a variety of users. For subscrip-
tion information and customer service, call 1-800-572-2797. Direct any editorial inquires and send any material 
for publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 10 Crinkle Court, 
Northport, NY 11768, SMeyerow@optonline.net, 631-261-9476 (phone), 631-261-3847 (fax). Material for pub-
lication is welcomed — articles, decisions, or other items of interest to bankers, officers of financial institutions, 
and their attorneys. This publication is designed to be accurate and authoritative, but neither the publisher nor the 
authors are rendering legal, accounting, or other professional services in this publication. If legal or other expert 
advice is desired, retain the services of an appropriate professional. The articles and columns reflect only the pres-
ent considerations and views of the authors and do not necessarily reflect those of the firms or organizations with 
which they are affiliated, any of the former or present clients of the authors or their firms or organizations, or the 
editors or publisher.  POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, A.S. Pratt & 
Sons, 805 Fifteenth Street, NW., Third Floor, Washington, DC 20005-2207.

ISSN 1931-6992

Scott L. Baena
Bilzin Sumberg Baena Price & 

Axelrod LLP

Leslie A. Berkoff
Moritt Hock Hamroff & 

Horowitz LLP

Andrew P. Brozman
Clifford Chance US LLP

Kevin H. Buraks
Portnoff Law Associates, Ltd.

Peter S. Clark II 
Reed Smith LLP 

Thomas W. Coffey
Tucker Ellis & West LLP

Mark G. Douglas
Jones Day

Timothy P. Duggan
Stark & Stark

Gregg M. Ficks
Coblentz, Patch, Duffy & Bass 

LLP

Mark J. Friedman
DLA Piper Rudnick Gray Cary 

US LLP

Robin E. Keller
Lovells

William I.  Kohn  
Schiff Hardin LLP 

Matthew W. Levin
Alston & Bird LLP

Alec P. Ostrow
Stevens & Lee P.C.

Deryck A. Palmer
Cadwalader, Wickersham & 

Taft LLP 

N. Theodore Zink, Jr.
Chadbourne & Parke LLP



445

Third Circuit Overrules Long-Criticized 
Frenville Decision; Redefines When 

“Claim” Accrues for Future Claimants

James H.M. Sprayregen, Theodore L. (“Ted”) Freedman, and Adam Paul

The authors examine an important circuit court ruling that affects 
when a claim arises under the Bankruptcy Code.

In a significant en banc decision issued on June 2, 2010, the U.S. Court 
of Appeals for the Third Circuit reversed itself and joined with other 
circuits in holding that a claim under Section 101(5) of the Bankruptcy 

Code arises when an individual is exposed prepetition “to a product or other 
conduct giving rise to an injury which underlies a ‘right to payment’ under 
the Bankruptcy Code.”  The Third Circuit’s decision in Jeld-Wen, Inc. (f/k/a 
Grossman’s Inc. v. Van Brunt (In re Grossman’s))1 overturned the court’s 
1985 decision in Frenville, which looked instead to the time when a right to 
payment accrues under state law to determine when a “claim” arose.2  
	T he time when a claim arises under the Bankruptcy Code is significant 
because only “claims” are administered by the bankruptcy court and only 
“claims” are discharged upon confirmation.  Additionally, only suits that 
implicate claims are affected by the automatic stay upon the commence-
ment of a bankruptcy case under Section 362.  
	A s applied to Grossman’s facts, this new test meant that the claim 
“arose sometime in 1977, the date that Mary Van Brunt alleged that Gross-
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man’s product exposed her to asbestos” rather than in 2006, when Mrs. 
Van Brunt developed mesothelioma.3  Mrs. Van Brunt purchased certain 
asbestos-containing home improvement products from a Grossman’s lum-
ber retailer sometime in 1977.4  In the intervening period between Mrs. 
Van Brunt’s purchase and the appeal to the Third Circuit, the retailer filed 
for bankruptcy, a plan of reorganization was filed and confirmed, and all 
of the debtor’s stock was sold to a third party, Jeld-Wen, Inc.5  About 10 
years after the Grossman’s bankruptcy case confirmation, Mrs. Van Brunt 
developed mesothelioma and she commenced suit against Grossman’s 
successor in interest, Jeld-Wen, Inc.6  Jeld-Wen reopened the bankruptcy 
case and filed an adversary proceeding to determine that Mrs. Van Brunt’s 
liability claim had been discharged by the bankruptcy case and that she 
was barred from otherwise bringing suit.7  

Lower Courts’ Decisions

	R elying on Frenville, the bankruptcy court held that the confirmation 
order did not bar Mrs. Van Brunt from bringing her product liability claim 
against the reorganized retailer because, under state law, her asbestos per-
sonal injury cause of action did not arise until the injury manifested itself, 
which was many years post petition.8  The bankruptcy court rejected Jeld-
Wen’s argument that her claims arose when the acts giving rise to the claim 
were performed, namely, the sale of goods to Mrs. Van Brunt in 1977.  
	T he district court affirmed the substance of the lower court’s decision, 
noting that it was “compelled” to do so by Frenville’s binding precedent.9  
	T he Third Circuit noted that the lower courts had “correctly applied” 
the Frenville “accrual test,” which states that “the existence of a valid 
claim depends on: (1) whether the claimant possessed a right to payment; 
and (2) when that right arose as determined by reference to the relevant 
non-bankruptcy law.”10  

In re Frenville

	 In Frenville, the Third Circuit held that the automatic stay did not bar 
an accounting firm’s suit against the debtor.11  A group of banks that loaned 
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money to Frenville sued Frenville’s accounting firm, A&B, for negligently 
and recklessly preparing the debtor’s financial statements.  After the com-
mencement of the suit by the lender-banks and relying on its common law 
indemnification rights, A&B sought to implead the debtor as a third party 
defendant in the non-bankruptcy suit against it, and also commenced an 
adversary proceeding in the bankruptcy case against the debtor.12  
	L ooking to the applicable New York state law to determine whether 
A&B’s cause of action was stayed by 11 U.S.C. § 362, the Third Circuit 
concluded that because the cause of action could not have arisen until the 
banks actually sued A&B (which occurred 14 months after the petition 
date), A&B did not have a right to payment against the debtor until that 
time, and accordingly did not hold a “claim.”13  The Frenville court came 
to this conclusion notwithstanding the language in the Bankruptcy Code 
which states that a “claim” includes those rights to payment that are con-
tingent, unmatured, or unliquidated.14  Thus, A&B’s claim was exclusively 
post-petition and was unaffected by the automatic stay.15  The result of this 
decision, of course, is that A&B was permitted to proceed against the re-
organized debtor for conduct that occurred before the bankruptcy petition 
was filed.

Other Circuits’ Standards

	 In addition to the “accrual test” applied in Frenville, other circuits 
generally have applied one of two other tests to determine when a “claim” 
arises: (1) the conduct test, and (2) the prepetition relationship test.  

Conduct Test  

	A s applied by the Fourth Circuit, the conduct test states that a right to 
payment, and therefore a “claim” for bankruptcy purposes, arises when 
the debtor’s conduct giving rise to the alleged liability occurred.16  Though 
this test appears to provide a clearer and uniform application than the ac-
crual test, it is still imperfect because courts disagree as to which conduct 
gives rise to a claim.  Thus, several courts have rejected the conduct test 
for another, more narrowly designed standard.
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Prepetition Relationship Test  

	U nder this test, a claim exists also only if it arises from the debtor’s 
conduct and the claimant also had some prepetition relationship with the 
debtor.  The requisite relationship is minimal, generally requiring only that 
the holder of a claim be identifiable to the debtor, but this additional step 
overcomes many due process concerns.  The Eleventh Circuit applies this 
standard.17  The Ninth Circuit applies its own version of this test, stating 
the requirement that a claim be within the “fair contemplation” of the par-
ties at the time of the bankruptcy case, which relies partially on the rela-
tionship between the parties prepetition.18  

Third Circuit Rationale in Grossman’s

	T he Third Circuit concluded that Frenville had too narrowly construed 
“claim” in effect disregarding the “contingent” and “unmatured” language 
in the Code’s definition of “claim.”19  The Frenville accrual test also failed 
to acknowledge the gap between the time when a “claim” might exist un-
der the Code and when a right to payment could exist under state law 
(acknowledging that a claim is meant to be broad enough to include situa-
tions beyond just those where a right to payment has arisen).20  The Third 
Circuit identified “something approaching a consensus across the country” 
and concluded that “a ‘claim’ arises when an individual is exposed prepeti-
tion to a product or other conduct giving rise to an injury, which underlies 
a ‘right to payment’ under the Bankruptcy Code.”21  
	S till, even though the court appeared to sharply limit the Van Brunts’ 
claim based on the new formulation and conclusion that the claim arose 
prepetition, the Third Circuit declined to decide whether the Van Brunts’ 
claim was discharged by the bankruptcy court’s 1997 confirmation order.  
Such a determination was a question instead for the bankruptcy court on 
remand based on due process considerations of whether the Van Brunts’ 
had sufficient notice of the bankruptcy case and its implications.22  
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19	 Grossman’s, No. 09-1563, slip. op. at 11.
20	 Id.
21	 Grossman’s, No. 09-1563, slip op. at 18.  
22	 Grossman’s, No. 09-1563, slip op. at 18, 21.  For remand, the Third Circuit 
suggested certain factors which the bankruptcy court might consider, including: 
“the circumstances of the initial exposure to asbestos, whether and/or when 
the claimants were aware of their vulnerability to asbestos, whether the notice 
of the claims bar date came to their attention, whether the claimants were 
known or unknown creditors, whether the claimants had a colorable claim 
at the time of the bar date, and other circumstances specific to the parties, 
including whether it was reasonable or possible for the debtor to establish a 
trust for future claimants as provided by § 524(g).” Grossman’s, No. 09-1563, 
slip op. at 22.  The Third Circuit expressed no real view, however, on whether 
due process had been satisfied. 


