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FTC Merger Remedy Study

On February 3, 2017, the Federal Trade Commission released a study evaluating
the effectiveness of its merger remedies and proposing updated best practices for
merging parties and divestiture buyers (the “Merger Remedy Study” or the
“Study”).1 The Study was designed to assess whether past merger remedies have suc-
cessfully maintained or restored competition, and to identify areas where the FTC
can improve the process.2

The Study marks the FTC’s second comprehensive review of merger remedies.  The
first study, published in 1999 (the “1999 Study”)3, led to significant changes to
FTC merger remedy practices, such as: 

• requiring upfront buyers (as opposed to post-order buyers) for divestitures of less
than an entire ongoing business; 

• shortening the time for post-order divestitures from a year or more to six months
or less;

• requiring the appointment of  independent third parties to monitor complex di-
vestitures more frequently; and

• initiating a program to interview divestiture buyers about their progress within a
year after the divestiture purchase.4

The 2017 Study not surprisingly confirmed that the FTC’s merger remedy practices
(which reflect the above changes) have been effective in maintaining or restoring
competition, so the proposed changes are more modest than those from the 1999
Study. That said, the Study provides important guidance for parties that may be re-
quired to divest assets to remedy the perceived anticompetitive effects of a transac-
tion, in particular a horizontal transaction (i.e., one involving competitors), as well
as for potential divestiture buyers. Namely, moving forward, the FTC will more
closely scrutinize:

• proposed divestitures consisting of less than an entire ongoing business unit;

• the divestiture buyer’s financing of the acquisition;

• the short-term support (i.e., back-office functions and transition services) to be
provided by the merging parties to the divestiture buyer;

• any customer transition issues;

• the amount of due diligence conducted; and

• any issues relating to the interim operation of the divestiture assets pending the
completion of the divestiture.
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Merging parties and divestiture buyers should be prepared to engage with an active
FTC Staff on these topics. 

Key Findings and Practice Tips

Using empirical evidence, the Study concluded that 83% of the 50 FTC consent
orders from 2006 to 2012 were either “a success” (meaning that competition re-
mained at pre-merger levels or returned to those levels within two to three years) or
a “qualified success” (meaning that competition ultimately was restored to pre-
merger levels, but more than two to three years following the order).  

However, in 17% percent of the consent orders (and in 19% of consent orders in-
volving horizontal mergers with divestitures), the Study found that the FTC’s rem-
edy failed to maintain or restore competition to pre-merger levels. In addition, only
approximately 25% of consent orders in already consummated mergers were con-
sidered a success, with approximately 50% considered to be qualified successes and
25% considered to be failures.5 The Study examined several factors that may have
contributed to these failures, and proposed refinements to the process that the FTC
claims it will pursue.

• Scope of the Divestiture Package. The Study found that buyers of a limited
package of divestiture assets have been less successful in maintaining or restoring
competition than buyers of an entire ongoing business.6 Whereas 100% of di-
vestitures of ongoing businesses have been successful under the FTC’s rubric, the
same is true of only approximately 70% of divestitures of selected assets.7 Thus,
while divestitures of selected assets may be acceptable in some circumstances, the
Study cautioned that the FTC will analyze them with a higher level of scrutiny.
The FTC also made clear that it will ask merging parties proposing selected asset
divestitures to identify at least three approvable potential buyers for FTC review
and consideration.  

Both merging parties and divestiture buyers should be prepared to submit de-
tailed evidence demonstrating the sufficiency of the divestiture package as well as
the divestiture buyer’s ability to effectively maintain or restore competition with-
out an entire business unit.8 Merging parties should also be prepared to explain
why any potential alternative ongoing business divestiture would be inappropriate
or infeasible, how the selected assets can operate as a viable and competitive busi-
ness, and how the buyer will be able to fill any gaps excluded from the package.
Divestiture buyers should anticipate questions about what diligence has been con-
ducted to confirm that the package consists of the “right mix” of assets to replace
the competition of the merging parties. Buyers should be prepared to explain to
the FTC which assets are not included in the package, but perhaps should be.
The FTC may be able to help convince the merging parties to add those assets to
the package.

• Qualification of the Divestiture Buyer. Since the 1999 Study, the FTC has rigor-
ously scrutinized potential divestiture buyers — often requiring a bottom-up eval-
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uation of their business plan — as part of its approval process.9 The Study found
that the success or failure of a divestiture buyer is often closely tied to the buyer’s
financing arrangements. As a result, the FTC will inquire more about the financial
qualifications used by the merging parties to select the buyer, and about how the
buyer proposes to finance the acquisition. For example, the FTC will focus on
whether the buyer has sufficient liquidity to invest extra cash into the business if
needed (e.g., by calling additional capital if the first six months of sales are lower
than projected).  

Divestiture buyers should be prepared to explain their financial commitment to
the acquisition in detail, including how the financing will allow the buyer to com-
pete effectively in different contingencies. Divestiture buyers with private equity
sponsors often have complex financing arrangements that may not be immediately
clear to FTC Staff. Such buyers should not assume that the FTC will approve
them simply because they have deep pockets, but should rather be prepared to ex-
plain the particulars of financing (e.g., sources, uses, structure and any limitations)
with an eye toward demonstrating their ability to maintain or restore competition
lost due to the transaction. All parties should expect more FTC attention to the
particulars of buyer financing, including committed financing and free cash flow,
both with respect to the transaction and post-transaction operations.

• Transition of Back-Office Functions and Other Key Services. The Study also
found that some divestiture buyers have experienced unanticipated setbacks in the
transfer of critical back-office functions and other services related to the divested
assets,10 and have occasionally needed more time to complete the transition.11 Ac-
cording to the Study, merging parties and divestiture buyers should be prepared
to explain in detail to the FTC the back-office functions necessary to compete. If
a divestiture buyer does not have or cannot acquire those functions, the divesti-
ture package should include them. If the package does not include back-office
functions, the merging parties should be prepared to provide them on a transi-
tional basis to the buyer at or less than cost.12 

In addition, the Study revealed that some divestiture buyers were unable to attract
or retain customers due to the nature of customer relationships, brand loyalty and
other factors.13 The Study therefore suggested that merging parties should be pre-
pared to assist a divestiture buyer in facilitating the transition of customer and
other third-party relationships. Among other things, the FTC may require merg-
ing parties to provide the potential divestiture buyers with access to customers
early in the process, to notify customers of their ability to terminate contracts, to
assign contracts or waive contractual restrictions when necessary, and to assist the
buyer in obtaining regulatory approvals.  

Similarly, per the Study, the FTC may require merging parties to ensure that a di-
vestiture buyer has a sufficient supply of key inputs where such inputs are critical
to the business. In those situations, merging parties should be prepared to supply
a divestiture buyer with a key product or input, on reasonable terms or at cost, for
a sufficient time following the divestiture. The Study noted, however, that the
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FTC “seeks to minimize the time that buyers rely on [merging parties]”14 because
“it is generally inappropriate to allow a buyer to become little more than a distrib-
utor for the [merging parties].”15

In some instances, such as where the risk of customer attrition is acute or where
the transition is complicated, a divestiture buyer may require substantial transi-
tion services after closing to compete effectively. Although the Study cautioned
against excessive entanglements between merging parties and a divestiture buyer,
the FTC may agree to a longer transition period and more involved transition
services contracts if the parties can demonstrate it will enable the buyer to com-
pete more effectively without becoming reliant on the merged entity.  

• Importance of Due Diligence. The Study found that some divestiture buyers felt
rushed to consummate a divestiture purchase and were not given adequate time,
information or access to employees or facilities to conduct proper due diligence.16
This is of critical importance to the FTC, as the divestiture buyer is expected to
become a significant competitor to the merging parties immediately following the
closing and must therefore fully understand the business and be ready to compete
on Day 1. The Study called on merging parties to provide greater access to infor-
mation, such as direct access to key employees, information and facilities, and on
divestiture buyers to take advantage of the access. The FTC will monitor the due
diligence process more carefully going forward, and cautioned that all involved
can expect more questions about due diligence.17 Divestiture buyers are advised to
raise any concerns to the FTC, as the Commission Staff can help obtain necessary
information from the merging parties.

• Hold Separate Orders. According to the Study, some divestiture buyers voiced
concern that the independent monitor appointed pursuant to a hold separate
order18 did not, in fact, preserve the viability, marketability and competitiveness
of the divestiture assets pending the completion of the divestiture.19 Some buyers
had issues with the manner in which the monitor ran the business in the interim
period; others were concerned that uncertainty in the hold separate period led to
the loss of key employees. In addition, some merging parties complained about
compliance with onerous provisions of the hold separate order, such as the need
to segregate and/or sequester information and employees. To allay these potential
concerns, merging parties and divestiture buyers should work with FTC Staff and
the monitor to optimize the effectiveness of the hold separate business operations.

• Communication. Finally, based on feedback from several respondents, the Study
found that enhanced communication among FTC Staff, the divestiture buyer and
the hold separate monitor would significantly improve the merger remedy
process. Some divestiture buyers have failed to raise operational or process con-
cerns with FTC Staff or monitors, which exacerbated problems in those cases. Di-
vestiture buyers should not hesitate to raise any concerns to the FTC Staff or the
monitor as they arise. Whether the concern relates to the scope of a divestiture
package, the sufficiency of transition services, the adequacy of due diligence, the
hold separate agreements, or any other aspect of the merger remedy process, both
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pre- and post-order, timely communication with the FTC remains key to navigat-
ing the process.20

The Merger Remedy Study does not signal a significant departure from the FTC’s
merger remedy practices. The process of negotiating a consent order with the FTC
remains complex, requiring careful planning and a substantial investment in re-
sources and time for all involved, including, most importantly, potential divestiture
buyers. That said, the Study provides greater transparency into the FTC’s — and,
likely the Antitrust Division of the Department of Justice’s — evaluation of divesti-
ture proposals. Merging parties and divestiture buyers should continue to expect a
thorough and lengthy FTC review, particularly when the divestiture package is less
than an ongoing business, and should be prepared to discuss in detail with the FTC
buyer financing, short-term transition services provided by the seller, and any issues
relating to customer attrition, due diligence and the interim operation of the di-
vestiture assets.
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