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e Administration Changes Course on Cuba
On November 8, 2017, the U.S. Department of the Treasury’s Office of Foreign As-
sets Control (OFAC), the U.S. Department of State’s Bureau of Economic and
Business Affairs, and the U.S. Department of Commerce’s Bureau of Industry and
Security jointly announced changes to U.S. trade controls on Cuba. The changes,
which took effect on November 9, 2017, roll back some of the liberalization that
took place under the Obama administration. At the same time, the newly articu-
lated restrictions clarify some murkier areas of compliance, and some companies
may be surprised to learn that certain activities may be permissible. 

The View from Washington

Consistent with his campaign platform, President Trump has pursued a more as-
sertive approach in relations with Cuba than his predecessor, who had sought to re-
verse a decades-old, bipartisan U.S. policy intended to isolate the Castro regime
economically and diplomatically. In June 2017, President Trump signed the Na-
tional Security Presidential Memorandum on Strengthening the Policy of the United
States Toward Cuba (NSPM), which formally announced a change in U.S. policy to-
wards Cuba aimed at enhancing U.S. national security interests, promoting democ-
racy on the island and encouraging the Cuban government to address systemic
human rights abuses. The recently announced regulatory changes are intended to
implement the policy objectives articulated by the NSPM. 

While the administration’s policy and regulatory changes are meaningful, thus far
they do not amount to a wholesale reversal of President Obama’s Cuba policy.
Diplomatic relations between the United States and Cuba still exist, despite some
significant challenges. However, there is a more meaningful implication of this pol-
icy shift: It would appear to largely eliminate a legal (as a result of the Cuba Democ-
racy Act and the Cuban Liberty and Democratic Solidarity Act) and political window
that would have existed in 2018 to eliminate the U.S. embargo altogether were
Raul Castro to keep his promise to relinquish power next year.

Cuba Sanctions In Transition

Under the Trump administration, the following changes have now taken effect:

• The Department of State issued the List of Restricted Entities and Subentities Asso-
ciated with Cuba (Cuba Restricted List). This list describes the individuals and en-
tities with which persons subject to U.S. jurisdiction are prohibited from
conducting “direct financial transactions” under the revised Cuba Sanctions Reg-
ulations. The Cuba Restricted List targets parties considered to be under the con-
trol of, or to act for or on behalf of, the Cuban military, intelligence, or security
services or personnel.2
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• However, it is important to note that only “direct” financial transactions with
listed parties are prohibited, and that “direct financial transactions” are defined
narrowly to be only those where the U.S. person is the “originator on a transfer
of funds whose ultimate beneficiary” is on the Cuba Restricted List. Therefore,
the prohibition is significantly narrower than in other regimes where both direct
and indirect dealings, and receipt and provision of goods and services, are pro-
hibited with certain parties. Also, unlike restricted party lists issued and adminis-
tered by OFAC — which consider even an unnamed party to be sanctioned if it
is majority-owned by one or more parties appearing on a list such as the Spe-
cially Designated Nationals List (SDN List) — these sanctions technically apply
only to those parties “specified by name” on the Cuba Restricted List, and not
their subsidiaries.3

• In conjunction with the State Department, the Department of Commerce has es-
tablished a general policy of denial for license applications to export items to indi-
viduals and entities designated on the Cuba Restricted List and eased the
regulatory burdens associated with certain exports to the Cuban private sector.4
For example, under License Exception Support for the Cuban People (SCP), now
any item designated as EAR99 or controlled only for anti-terrorism reasons may
be exported to Cuba for use by the Cuban private sector for private sector eco-
nomic activities, so long as the items are not “used to primarily generate revenue
for the state or used to contribute to the operation of the state.”5 This expands the
scope of such license-free exports beyond what had previously been limited to
specific types of items.

• Lastly, the Treasury Department has banned purely recreational travel to Cuba.
Educational travel and so-called people-to-people nonacademic educational travel
are now permitted only if done under the auspices of an organization that is sub-
ject to U.S. jurisdiction and where an employee or agent (who must also be subject
to U.S. jurisdiction) of the organization accompanies travelers. Additionally, travel
must include some sort of “meaningful interaction with individuals in Cuba.”6

Key Takeaways

• Companies must avoid providing funds directly to individuals and entities identi-
fied on the Cuba Restricted List. For transactions that may indirectly involve
these parties, companies should ensure that their actions do not fall within the
scope of the new prohibition.

• There are now increased export opportunities with the Cuban private sector,
though it will be important to undertake appropriate diligence to safeguard
against those transactions assisting or benefiting the Cuban government. 

• Individual “self-certified” travel to Cuba, which had been occurring for many
months now, is once again banned. Educational and “people-to-people” travel
must be organized through approved entities and meet particular requirements.
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• A potential silver lining for companies interested in doing business in Cuba, such
as services providers in the tourism industry, is the opportunity to engage in
transactions that do not involve “direct transactions” and may not be prohibited.

*            *            *

Anchored in Washington, D.C., Kirkland & Ellis’s International Trade and Na-
tional Security Practice, in coordination with the Firm’s global offices and related
practice areas, serves as a trusted adviser to companies, private equity sponsors and
boards to identify, assess and mitigate the complex international risks of operating
or investing across national borders.

We focus on U.S. and EU anticorruption (FCPA, UK Bribery Act), economic sanc-
tions (OFAC, EU), export controls (ITAR, EAR), anti-money laundering (AML),
cross-border investment clearance (CFIUS) and related areas. We regularly work
with our clients on a global basis on transactional, regulatory counseling, and inves-
tigative and enforcement matters, providing seasoned, holistic and sound advice.

If this publication was forwarded to you and you would like to receive similar fu-
ture client alerts directly, please subscribe here.
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